% "
=
WIPO

BCEMUWPHAA OPrAHU3ALIMA
NHTENNEKTYAINNbHOW
COBCTBEHHOCTMU

WIPO/GRTKF/IC/43/INF/7
OPUIrNHAN: AHIMUAUCKUHN
OATA: 4 ANPENA 2022 T.

MexnpaButTenbCTBEHHbIN KOMUTET MO UHTENMEeKTyarlbHOU
COOGCTBEHHOCTU, FeHeTUYECKUM pecypcaM, TPaaULUOHHbIM 3HAHUAM U
c¢onbkKnopy

Copok TpeTbA ceccus
XeHeBa, 30 maa — 3 nroHa 2022 .

FMOCCAPUI OCHOBHbIX TEPMUHOB, OTHOCALLMXCA K UHTENNEKTYANBHON
COBCTBEHHOCTW, TEHETUYECKM PECYPCAM, TPAONLINOHHBIM SHAHUAM
N TPAOVLMNOHHBIM BbIPAXEHUAM KYIbTYPbI

HokymeHm nodzomoeneH Cekpemapuamom

BBEAEHWUE

1. Ha cBoux wectHaguaTon n ceMHaguaTon ceccusax, COCTOSBLUMXCA COOTBETCTBEHHO 3-
7 mast 2010 r. 1 6—10 gekabps 2010 r., MexxnpaBUTENbLCTBEHHbIA KOMUTET MO
NHTEeNNeKTyanbHOW CO6CTBEHHOCTUN, FEHETUYECKMM pecypcam, TPaAULMOHHBIM 3HAHUAM 1
donbknopy («MKIP») npocun CekpeTapuaT NogrotoButb B Ka4ecTBe MHAPOPMAaLMOHHBIX
AOKYMEHTOB TPU rNoccapus OCHOBHbIX TEPMUHOB, OTHOCSALLUXCA K MHTENNEKTyanbHOM
COBCTBEHHOCTU, FEHETUYECKMM pecypcam, TPaAULNOHHBIM 3HAHWUAM U TPaaULNOHHBIM
BbIpaXXeHUsIM KynbTypbl', U npeactaBnts nx MKIP.

2. Ha cBoen geBATHaguaTon ceccun, coctosiBienca 18—22 uonsa 2011 r., MKIMP
«npegnoxun Cekpetapuaty o06HOBUTL rnoccapuu, cogepxalumecs B JOKYMEHTax
WIPO/GRTKF/IC/19/INF/7 («'noccapuin KntoYeBbIX TEPMUHOB, OTHOCALLMXCSH K
NHTEeNNeKTyanbHOW CO6CTBEHHOCTU N TPAANLMOHHBIM BblPaXeHUSM KyrnbTypbl»),
WIPO/GRTKF/IC/19/INF/8 («'moccapwuii Knto4YeBbIX TEPMUHOB, OTHOCSALLMXCSA K
NHTEeNNeKTyanbHOW COBCTBEHHOCTU N TpaanLMOHHBIM 3HaHuAM») u WIPO/GRTKF/IC/19/INF/9
(«Moccapwui KntoYeBbIX TEPMUHOB, OTHOCALLMXCS K UHTENMNEKTyaribHOW COBCTBEHHOCTU U

1 OTy4eT 0 wecTHaguaToit ceccun Komuteta (WIPO/GRTKF/IC/16/8) 1 oT4eT o0 ceMHaguaToi ceccum KommteTta
(WIPO/GRTKF/IC/17/12).
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reHeTM4YeCcKMM pecypcamy), 06 beauUHUB UX B €UHOM JOKYMEHTE U onyGrMKoBaB CBOAHbIN
rnmoccapwuii B kayectse MHGOPMaLIMOHHOrO AOKYMEHTA K cneaytolueit ceccum KommreTtan?.

3. Bo ucnonHeHne aToro pelleHns U BBUOY TOro, YTO HEKOTOPbIE TEPMUHBI, CoaepXKaLlmecs
B 3TUX Ffloccapusix, OTHOCATCS KO BceM TpeM Temam, Cekpetapmat o6beanHnn atm Tpu
rnoccapusi B 0AnH JOKYMEHT 1 OOHOBMI HEKOTOPbIE COAepXallMecs B HEM OnpeneneHms.
CBopHbIN rnoccapuin 6bin npeacTaBneH B kKayecTse MHPOPMALMOHHOIO OKyMeHTa Ha
npeabiayLmx ceccuax MKIP. OH cogepXuntcs B NPUoXKeHUU K HacTosiLLemMy AOKyMeHTy. [ns
yao06CcTBa Nonb30BaHNA BKITHOYEH and)aBUTHbIV yKasaTerb TEPMUHOB.

4, B rnoccapumn ncnonb3oBaHbl, N0 Mepe BO3MOXHOCTU, Npeablaywune rnoccapun MKIP,
aencreytowme gokymeHTbl OpraHmsaumm O6beanHeHHbIX Hauum n gpyrme mexxgyHapogHble
AOKYMEHTLI. B 3TOM JOKYMEHTe Takke ydTeHbl onpeaeneHnst U TEPMUHbI, UICNONb3yeMbIE B
HaLMOHaNbHOM N perMoHanbHOM 3aKOHOO4ATENLCTBE M MPOEKTaxX 3aKOHOB, MHOTOCTOPOHHMX
AO0roBopax, B pamkax Apyrmx opraHu3aumin 1 npoLeccoBs, a Takke B cnosapsax. Kpome toro,
onpeaeneHns ocHoBaHbl Ha pabounx gokymeHTtax MKI'P, gpyrmux gokymeHtax BOUNC u
AoKyMeHTax apyrux nporpamm BOUC. Tem He MeHee npeanaraemMble onpeaeneHns He
ABMAKTCA McHepnbiBaoWmMMKn. [pyrne TepMuHbl Takke MOryT UMEeTb OTHOLLEHUE K
WHTENNeKTyarnbHOM COBCTBEHHOCTM U rEHETUYECKNM pecypcaM, TPaaNULNOHHBIM 3HAHUSAM W
TPaAMLMOHHBIM BblPaXXEHMAM KyIbTypbl, @ BbiIOpaHHbIE TEPMUHBI MOTYT Takke MMEeTb apyrue
onpenenexHus.

5. BbI6Op OCHOBHbIX TEPMUHOB Ba3MpyeTcsa Ha TEPMUHONOMMN, Hanbonee 4YacTo
ynotpebnsemon B npoektax aokymeHToB MKI'P 1 apyrux 4oKymeHTax no Tomy e BOnpocy.
BbiGpaHHble TEpMUHbBI 1 Npegnaraemble onpegeneHns, cogepXkalmecs B NpUoXeHnn,
npeanaratoTcs 6€30THOCUTENBHO K MObLIM APYrMM rioccapusiM Unu onpeaeneHnsiM OCHOBHbIX
TEPMMHOB, coaepXalmmcs B npeablayimx gokymeHtax MKIP unu ncnonb3oBaHHbIM B N0ObIX
APYrMX MexXayHapoaHbIX, PerMoHarnbHbIX UM HaUMOHanbHbIX AOKYMEHTaxX unn opymax.
Bbibop 1 npeanaraemble onpeaeneHns OCHOBHbIX TEPMUHOB HE O3HayatoT HENPEMEHHOIo
cornacus y4actHnkoB MKIP ¢ BbiIOpaHHbEIMM TEPMUHAMM MK UX NpeasfiaraeMbiMin
onpeaeneHnamun. Hactoawmn JOKYMEHT HOCUT MHPOPMaLIMOHHBIN xapakTep, U MKIP He
npeanaraeTca NoATBEPXAaTb UMY NPUHMMATL BbiIOpaHHbIE TEPMUHBI UM UX Npeasiaraemble
onpegenexHns.

6. MKIP npednazaemcs npuHsIms

K ceedeHuto Hacmosiuut OOKyMeHm u
MPUITOKEHUE K HEMY.

[MpunoxeHue cnenyeT]

2 OT4eT 0 aessATHaauarton ceccumn Komuteta (WIPO/GRTKF/IC/19/12).
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NHcTpymeHTapuint BONC npuMeHUTENbHO K AOKYyMEHTaLUMKn B 06racTu TpaguuMOHHbIX 3HaHUIN56

Tunosble nonoxeHns BONC-IOHECKO ans HaunoHanbHbIX 3akoHodaTenbcTe 06 oxpaHe
BblpaXKeHW ponbKnopa OT HE3aKOHHOIO UCNOMNb30BaHMS U OPYrMX HAHOCALLMX yLiepo
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ﬂ,OCTyn n coBMeCTHOe nosib3oBaHue Bbirogamm

Cratbs 1 KoHeeHuuu o buonozudyeckom pasHoobpasuu (1992 r.) npegnucbiBaeT
«CrnpaBeAnvBOE U paBHONPaBHOE pacnpegeneHve b6nar, BO3HUKaOLWMX B pe3ynbtaTe
MCMNONb30BaHUSA rEHETUYECKUX PECYPCOB, BKIOYAsA NyTEM COOTBETCTBYOLLErO A4OCTYNa K HAM U
COOTBETCTBYHLLEN NEepefaym CBA3aHHbIX C HUMW TEXHOMOTMI, y4nTbiBasi BCE NpaBa Ha 3Tu
pecypcbl U TEXHOSOMMK, a TaKkKe NyTemM COOTBETCTBYHOLWEro (oMHaHCMPOBaHUNAY.

Haeolickuli npomokos peaynupogaHusi docmyra K 2eHemu4eCcKUM pecypcam U COBMECMHO20
ucrnosnb3o8aHus Ha cripasednueoli U pasHOU 0CHOBE 8b1200 OM UX NPpUMeHeHUs1 K KoHeeHyuu o
buosnoauvyeckom pasHoobpasuu (2010 r.) HanpaBneH Ha «obecneyeHne COBMECTHOrO
MCNONb30BaHUSA Ha CNpaBeAnBOM U PaBHOW OCHOBE BbIrO4 OT MPUMEHEHUS FTEHETUYECKNX
pecypcoB, B TOM yucre nytem obecneyeHms Hagnexaiero 4ocTyna K reHeTUYeCKMM pecypcam
N Haanexawien nepeaayn COoTBETCTBYHOLLUNX TEXHOMNOMMI, y4nTbIBasa BCE NpaBa Ha AaHHbIe
pecypcbl U Ha TEXHONMOMUK, U NyTEM Haanexawero MHaHCUPOBaHUS, COAENCTBYS TakUM
obpa3om coxpaHeHmo Gronormdeckoro pasHoobpasnsa n ycTom4MBoMy UCMONb30BaHMIO €ro
KOMMOHEeHTOB». B cooTBeTCcTBUM CO cTaThen 3 MNpoTOKON «NPUMEHSAETCS Takke K
TPaAMLMOHHBIM 3HaHUSAM, CBSAA3aHHBIM C FEHETMYECKMMU pecypcamu, B paMkax cdepbl
aenctens KOHBEHUMMN U K BbIrOAAM OT MPUMEHEHUSI TAKUX 3HAHUINY .

B oTHOLWEHMM pacTUTENbHbBIX FEHETUYECKUX PECYPCOB ANA NPOU3BOACTBA NPOAOBONBLCTBUS U
cenbckoro xo3ancrea Mex0yHapodHbil 002080p O pacmumesibHbIX 2EHEMUYECKUX pecypcax
On1s1 npousgodcmea rpodo8osibcmaust U 8e0eHUs ceslibCKo20 xo3sticmea NpoaoBonNbCTBEHHOM
N cenbckoxosancteeHHon opraHmsauun (PAO) npegycmaTtpuBaeT B cTaTbe 1 «cnpasennveoe v
paBHOMNpaBHOEe pacrnpefeneHne Bbirod, CBA3aHHbIX C UX UCNOMNb30BaHWEM, B COOTBETCTBUM C
KoHBeHUuen o GmonornyeckoM pasHoobpasnm, B Lensdx yCTOMYMBOro pa3BUTUST CENbCKOTO
X035AUCTBa N HagexHoro obecneyeHns NpoaoBONbLCTBUSAY.

B ctatbe 1 peweHus Ne 391 AHdckozao coobuwecmsa o pexxume docmyrna K 2eHemu4yeCcKUm
pecypcam (1996 r.) TEpPMUH «OOCTYN» ONpedenseTcs Kak «noflydeHne n ncnosib3oBaHme
reHeTM4YEeCKMX PecypcoB, COXpaHsieMbIX in situ 1 ex situ, nx N06OYHbIX NPOAYKTOB U, €CNN 3TO
NPUMEHMMO, UX HEMaTepuanbHbIX KOMNOHEHTOB, CPean NPOYero, Ans Hay4yHo-
nccnegoBaTenbCKUX Liener, 6Monormyeckon passenkm, COXxpaHeH s, MPOMBbILLIEHHOIO
NPMMEHEHUSA N KOMMEPYECKOTO MCNOSb30BaHNSI».

Bberﬂ,bl MOryT BKIOYaTb AEeHEeXHble N HEeHEeXXHble BbIroAbl, B TOM 4YMUCne, HO He
UCKIMOYUTENBbHO, TEe, YTO NpuBeaeHbl B NMPUNOXeEHNN K HanleKOMy I'IpOI’nOKOJ'Iyl. K atanawm,
CBA3aHHbIM C nony4vyeHneM Ooctyna K reHeTu4eckmm pecypcam n CoBMeCTHbIM UCMNONib30OBaHMEM Bbiroa,
MOTryT OTHOCUTbCA OeATeNlbHOCTb, NnpeallecTByolada nony4yeHnto 4ocTyna, Hay4Hble nccrnegoBaHua n
pa3pa60T|<V|, CBA3aHHblI€ C TeHETU4YeCKUMK pecypCamMu, a TakKe X kKommep4deckoe uin nHoe
ncnonb3oBaHue, BKIo4Yasda CoBMeCTHOE MUCNOoJib3oOBaHNE BbIFOD,Z.

ApanTtauus

ApanTauven SBNSeTCA akT nepeaernku paHee cyllecTBOBaBLLEro npousseaeHus (byap 1o
OXpaHAeMoro unu sensLLerocs obLecTBeHHbIM AOCTOSTHUEM) NN TPaaULMOHHOIO
Bblpa)XeHWs KyrbTypbl C LieNblo, OTAIMYHOW OT TOM, KOTOPOW OHO CAYXXMITO NepBOHAaYaribHo,
BeAYLLMI K NOSIBNIEHWNIO HOBOIrO NPON3BEAEHUS, IAe COEANHEHbI ANIEMEHTLI paHee
CyLLIeCTBOBaBLUErO NPON3BEAEHNSA U HOBbIE 3NIEMEHTbLI, MPUBHECEHHbIE B pe3yrbTaTe

1 Haromncknin npoToKon perynmpoBaHus A0CTyna K reHeTUYeCKUM pecypcam M COBMECTHOMO UCMONb30BaHNS Ha
crnpaBeanvBon U paBHOW OCHOBE BbIrOA OT MX NpuMeHeHns kK KoHBeHuun o Gronornyeckom pasHoobpasum,
NyHKT 4 cTatbn 5.

2 BoHHckne pykoBoasLLMe NpUHUMNBI MO obecneyeHnto 4ocTyna K reHeTM4eCKUM pecypcam U COBMECTHOMO
MCMOMb30BaHUS Ha CNpaBeAIMBOM 1 PaBHOW OCHOBE BbIrog OT UX MPUMEHEHMUS, MYHKT 23.
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nepenenku®. Ctatbsa 12 BepHckol KoHeeHUuu 06 oxpaHe numepamypHbIX U XyO0KeCmeeHHbIX
rnpouseedeHuti (1971 r.) npegycmMmaTpuBaeT, YTO aBTOPbI IUTEPATYPHbIX N XYA0XECTBEHHbIX
Npou3BeaeHMI NONb3YTCA UCKMIOYUTENBHBIM MPABOM paspeluaTh aganTaunm, apaHXMpOBKY 1
Apyrue nepeaernky ceomx npousseneHuin. CornacHo topuamnyeckomy criosapto briaka®,
BrnafenbLibl aBTOPCKOro npaea 06ragatoT UCKIIOUYUTENbHBIM NPaBOM OCYLLECTBATL HA OCHOBE
OXpaHsEeMOro NPoM3BeAEeHNsI NOArOTOBKY NPOU3BOAHBLIX NPOM3BEAEHUI UNN NepeaEnok.

AnbTepHaTMBHOE yperynmpoBaHue CnopoB

AnbTepHaTnBHOE yperynupoBaHue crnopos (AYC) npegnaraet anbTepHaTuBy ouLmanbHbIM,
cynebHbIM cuctemam paspeLleHns CnopoB B 0611acTu MHTENNEKTyanbHON CO6CTBEHHOCTH,
KOTOpble MOryT BO3HMKaTb B OTHOLLEHUW TPAOULMNOHHBIX 3HAHWUIA, TPaAULNOHHBIX BbIP2XXEHUI
KyNnbTypbl U reHeTu4eckmx pecypcoB. AYC nmeeT uenbio yperynmpoBaHme crnopos
HecocTA3aTenbHbIMM MeTo4aMu Ans Toro, YTobbl 40OMBaTLCS B3aMMOBLIFOAHbLIX AN BCEX
CTOpOH pesynbTaToB. bnarogaps AYC cTopoHbl camu 6epyT Ha cebsi OTBETCTBEHHOCTDL 3a
yperynmpoBaHue KOHMMKTa n MoryT npMHMMaTb BO BHUMaHWe gpyrme Bonpockl, TOMUMO
npasoBbIX HOpM. AYC xapaKTepusyeTcs Hanmunem kak opuumnanbHblX, Tak U HeomumnanbHbIX
npoueayp, npegnaras BapnaHThl, BbIXOAsLME 3a paMku cyaebHoro npouecca, n npegoctaBnss
CTOpOHaM BorbLUe KOHTPONSA B onpeaeneHny napameTpos criopa 1 Hambornee noaxogsilero
nyTW 4Na AOCTMKEHUS pa3pelleHnd. YeTblpbMs rnaBHbiMM MeTogamu AYC aBnsoTcs
neperoBopbl, MOCPeAHNYECTBO, apbutpax n coBMecTHoe npaBo. Bonpockl, kacatowmecs
TPaAVLMOHHbBIX 3HAHUI, YacTo BbIBAIOT CIIOXHO NepenieTeHHbIMU C KYNbTYPHBIMU LLIEHHOCTSMM,
N MHOTMe pasHormnacusa ces3aHbl C BONpOCaMn Haanexawlero ¢ TOMKM 3peHns KynbTypbl
NCNonb3oBaHWs, 0bMeHa 3HaHUAMMN N yKasaHusa npuHagnexHoctTn. AYC saBnsieTcs BakHbIM
35IEMEHTOM B LIeSIOM AnanasoHe BapuaHTOB yperynmpoBaHns CropoB, MMEOLLNXCS B
pacnopsKeHNN KOPEHHbIX HAPOAOB M MONb30BaTeNnen U3 Yncna TPETbUX CTOPOH®.

Opo6peHue n yyactue

OO6LwenpuHATOro onpeaeneHns 3Toro TEpM1MHa He cywlecTByeT. B ogHOM M3 KOHTEKCTOB ObINo
BbICKa3aHO NpeanoXeHue, YTo, HECMOTPS Ha uUcnonb3oBaHue B cTaTbe 8(j) KoHeeHyuu o
buonoauvyeckom pasHoobpa3suu (1992 r.) BbipaxeHus «C ogobpeHns u Npu yyactum», B
PasnUYHbIX PELUEHUSIX, KacaloWwmnxcs ctatbm 8(j), STOT TEPMMH UCTOSNKOBLIBAETCH B 3HAYEHUN
«npegBapuTenibHoe 060CHOBaHHOE cornacuex»®.

BeHedmumapbl oxXpaHbl

O6LLEeNPUHATOrO onpeaeneHns 3Toro TepMMHa He CylecTByeT. TeM He MeHee MHorue
3aMHTEpPEeCOBaHHbIE CTOPOHbI OTMeYanu, YTo NPOUCXOXAEHME M BnafeHWe TPaguLMOHHbIMU
3HaHUSIMUN U TPaAULMOHHBIMU BbIPAXXEHUSIMU KYNbTYpbl, Kak NPaBunno, cuntTaeTcs
KONNEKTUBHbIM, NO3TOMY NtoObIE NpaBa N MHTEPECHI MPUMEHUTENBHO K 3TOMY MPOAYKTY
[AOIMKHBI MpUHaANexaTb o6LWmMHaM, a He oTaernbHbIM nuuam. OfHaKo B HEKOTOPbIX Cryyasix
OTAenbHble NuLa, TakMe Kak TpaguUMoHHbIe LenuTenm, MoryT CUMTaTbcs HOCUTENSIMM
TPaAMUMOHHBIX 3HAHWIN UMW TPAAULMOHHBIX BbIPaXKEHUI KyNbTypbl 1 GeHedmumnapamm oxpaHbil’.

3 My6nukauna BOUC «PykoBoactBo BOMC no gorosopam B 06nacTi aBTOPCKOro npaea M CMEeXHbIX NpaB n
"moccapwvii TEpMUHOB NO aBTOPCKOMY MpaBy U CMeXHbIM npaBam», BOUC, ctp. 264.
B naHHOM pokymeHTe ucnonb3yetca 10-e usganve noa pen. bpanana A. MapHepa.
MHdopmaumoHHas cnpaska BOUC Ne 8 « AnbTepHaTMBHOE yperynmpoBaHmne CropoB, KacakoLwmuxcs
WHTENMeKTyanbHoNn COOCTBEHHOCTU, TPAANLMOHHBLIX 3HAHWI, TPAANLMOHHBIX BbIPAXXEHUI KyTbTypbl 1
reHeTU4eCcKux pecypcoBy, A0CTynHas Ha: https://www.wipo.int/publications/en/details.jsp?id=3877.

6 PekomeHpaumm, BbIHECEHHbBIE y4acTHUKaM NeperoBOpoB — NpeacTaBmTensm ctpaH Adpukm Ha BTtopom
noAroToBUTENTbHOM COBELLL@aHUM KOPEHHbIX HAPOA0B M MeCTHbIX 06LWwnH Adpukn, UNEP/CBD/COP/10/INF/37,
14 okTabpsa 2010 r.

7 Ot4yeT cemHaguaTon ceccun Komnteta (WIPO/GRTKF/IC/17/12).


https://www.wipo.int/publications/en/details.jsp?id=3877

WIPO/GRTKF/IC/43/INF/7
MpunoxeHwe, cTp. 7

HekoTopble HaunoHarbHbIE U perroHanbHble 3aKoHbl 06 OXpaHe TpaaULMOHHbLIX 3HaHWUIA 1
TPaAMLUMOHHBIX BbIpaXXEHWUI KynbTypbl HAAENA0T NpaBamMn HENOCPEACTBEHHO
COOTBETCTBYIOLLME HAPOAHOCTU U 06LWMHBLI. Bo MHOrMMX criyyasix npaBamu Hagensietcs
NpaBUTENbCTBEHHbI OpraH, NpM4YeM YacTo npeaycMaTpuUBaeTCsl, YTO NOCTYMNIEHNs OT
NpesocTaBneHnst NpaB Ha UCNOSb30BaHNE TPAAULIMOHHbBIX 3HAHWUIA U BbIPAXXEHWIN KyNbTypbl
NPUMEHSIOTCS AN peanu3auum nporpaMmmM B 06nactsx o6pasoBaHus, YCTONYMBOrO pa3BuTuS,
HaUMOHarnbHOro Hacneaus, coumanbHoro obecrneyeHns Unu KynbTypbl.

B xoae obecyxaeHuni aToro Bonpoca 6bis10 0OTMEYEHO, YTO AaHHbIA TEPMUH MOXET BKIOYaTb
KOpPEHHbIE HapoAbl, KOPEHHbIE OBLLNHBI, MECTHbIE OBLLWNHBI, TPAAULNOHHbIE OBLLINHBI,
KyNnbTypHble OBOLLMHbI, HALMKW, OTAENbHbIX NUL, rPyMnbl, CEMbU N MEHBLUMHCTBA.

Buonoruyeckoe pasHooGpa3sue

B ctatbe 2 KoHseHyuu o buornioesudeckom pasHoobpasuu (1992 r.) TepMmuH «Brnonornyeckoe
pasHoobpasne», YacTo CoKpallaemblli kak «bropasHoobpasney, onpegenseTcs kak
«BapnabenbHOCTb XUBbLIX OPraHN3MOB U3 BCEX MCTOYHUKOB, BKITKOYasi, cpeam npoyero,
Ha3eMHble MOPCKMNE U MHblE BOLHbIE 3KOCUCTEMbI M SKONOrMYEeCKMe KOMMIEKChI, YaCTbHo
KOTOPbIX OHU ABMAIOTCS; 3TO MOHATME BKIOYaeT B cebsa pasHoobpasne B pamkax Buaa, Mexay
BMOAMU 1 pa3Hoobpasme 3KOCUCTEMY.

Buonorun4yeckue pecypchol

Kak onpepnensietcs B ctatbe 2 KoHeeHyuu o buonozudeckom pasHoobpasuu (1992 r.), atoT
TEPMUH «BKIMOYAET reHeTUYECKNE PeCypCbl, OPraHn3mbl UM UX YacTu, NONyNsUMM Unu nobble
Apyrme 6notuyeckne KOMMOHEHTbI SKOCUCTEM, UMEIOLLME PAKTUYECKYHO MU NOTEHLMANBHYIO
NOMe3HOCTb UM LLEHHOCTb ANs YyernoBeyectBa». [103TOMy reHeTUYeCKne pecypcbl COCTaBNSOT
O[lHY KaTeropumto 6MoNorM4Yeckux pecypcos.

B ctatbe 1 peweHus Ne 391 AHdckozo coobuwiecmeaa o pexxume docmyra K 2eHEMUYECKUM
pecypcam (1996 r.) 3TOT TEPMUH ONPeAENseTCs Kak « MHOMBUAYYMbI, OPraHM3Mbl UNIN UX YacCTw,
nonynaunM unun nodble OMOTUYECKME KOMMOHEHTLI, UMEIOLLNE LIEHHOCTb UMW peanbHY Uu
NOTEHLMAnNbHY NOMNE3HOCTb, KOTOPbIE COAEPXKAT rEHETUYECKNE PECYPCHI UM UX NOBOYHbIE
NPOAYKTbI».

B opyrux ropuanyeckmx AoKyMeHTax B 06nactu MHTennekTyanbHoM CO6CTBEHHOCTU 3TOT
TEPMWH HE UCMOMb3YETCH, a UMEKTCS CCbIIKN Ha «buonormyeckun matepman». B Jupektuse
EBponenckoro cotosa 0 NpaBoBOM oxpaHe BuoTexHonorndeckmx nsobpeterHnin (1998 r.) oH
onpegensaeTca Kak «Mmatepuarn, coaepXallni reHeTUYeckyro HopMaLmo U CnoCOBHbIN Ha
CaMOBOCMPOU3BOACTBO UM BOCMPOM3BOACTBO B BMOMNOrMyeckom cuctemey.

B cootBeTcTBMM ¢ Kogekcom PegepanbHbix npasun CLUA 6uonornyecknuii matepman Bko4aeT
«maTepuarn, cnocobHbIN Ha NPAMOe NN HENPSMOE CaMOBOCMPOM3BEAEHMEY.

B cooTtBeTcTBUM CcO cTaTben 2 KoHBeHUun o Gronorndeckom pasHoobpasum (1992 r.),
Bronornyeckne pecypcbl BKITIOYAOT «reHETUYECKUE PECYPChI, OPraHU3Mbl UIN UX YacTu,
nonynaunm unu nodble apyrne GMOTUYECKNE KOMMOHEHTBI 9KOCUCTEM, UMEKOLLME (PaKTUYECKYHO
MW NOTEHUMAnbHYI0 MONE3HOCTb UMW LIEHHOCTb AN YenoBeYyecTBar.

BuoTtexHonornyeckue nsodpereHus
OTOT TepMuH onpeaensaeTcsa B AUPeKTUBe E8pornelicko2o coro3a ro rpasosol oxpaHe

buomexHonoau4eckux usobpemeHuli Kak «M306peTeHns, KOTopble KacalTCsa NpoaykTa,
COCTOSLLEro U3 UNn cogepaLlero bruonormyeckuin Mmatepman unu NpoLecc, C NOMOLLbIO
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KOTOPOro GUOorMYecKNin MaTepuan NPon3BoaMTCS, NnepepabaTbiBaeTCS UMN UCMONb3yeTCA»S.
BroTexHonornyeckne M3obpeTeHus 4ensATcs Ha TpU KaTeropun: NpoLiecchbl Co3aaHus 1
MOAMMKALMN XKMBbIX OPraHN3MOoB U Bronormyeckoro MaTepuana, pesynbTaThl Takux
MPOLIECCOB M UCMOMNb30BaHNe Takux pe3ynbTaTos®.

BuoTtexHonorusa

B ctatbe 2 KoHeeHyuu o buosnioaudeckom pasHoobpasuu (1992 r.) aToT TepMUH onpeaenseTcs
Kak «nobon B TEXHOMOMMM, CBSI3AHHbIW C UCMOSIb30BaHNEM OMONOrMYECKUX CUCTEM, XKMBbIX
OPraHM3moB UIM UX NPOU3BOAHbIX OS5 U3rOTOBMNEHNS UM U3MEHEHWSI NPOAYKTOB UMK
NPOLIECCOB C LieNbo UX KOHKPETHOro Ucnonb3oBaHus». B Hazolckom npomokorne
peaynuposaHusi docmyrna K 2eHemu4YeCcKUM pecypcam U CO8MECIMHO20 UCI0/1b308aHUs Ha
cripaeednueoli U pagHol 0CHO8e 8bI200 OM UX rpumMmeHeHus: K KoHeeHyuu o 6uonoau4yeckom
pasHoobpasuu (2010 r.) ucnonb3yeTcda Takoe Xe ornpeaeneHune, Kak B ctatbe 2.

B cooTtBeTCcTBUM C 3asiBneHneM NpoaoBONbLCTBEHHOM N CENbCKOXO3ANCTBEHHOW OpraHM3aumnm
(PAO) no 6uotexHonormm ot 2000 r.: «[lMpn nogobHOW LWINPOKON MHTEpPNpeTaumm, onpeaeneHne
BUoTEXHONOIMM OXBATUT MHOTME METOAbI U TEXHONOIMK, KOTOPble 0ObIYHO UCNOSb3YIOTCA B
CENbCKOM XO35ICTBE M MPOM3BOACTBE NMPOAOBOSLCTBMA. [1pn nHTEpnpeTaunn B y3KOM CMbICIIE,
KOTOpasa paccMaTpmuBaeT Tonbko HoBble MeToabl [AHK, monekynapHyto 6uonoruto n
pPenpoaYyKTUBHbLIE TEXHOMNOIMMK, onpeaeneHne 6MOTEXHONOMMMN OXBaTbIBaET PsiA Pas3fmyHbIX
TEXHOSOMI1, TakNX, Kak reHHast MHXXeHepus 1 nepepaya reHos, paclumngposka OHK n
KIMOHMPOBAHWE PaCTEHUIA N XUBOTHBIX» 0,

TepMunH «coBpeMeHHast BUOTEXHONOMNS» Takke onpeaenseTca B ctatbe 3 KapmaxeHcko2o
rnpomokona o buobesonacHocmu k KoHeeHuuu o 6uonoau4yeckom pasHoobpasuu, KOTOPbIN Bbin
npuHAT B 2000 r., KaK «NpUMEeHeHve: a) MeTOAOB in Vitro ¢ MCMNorb30BaHNEM HYKINENHOBbLIX
KUCNOT, BKMNtoYas peKOMOUHAHTHY0 Ae30KcnpuboHyknenHosyto kucrnoTy (OHK) n npamyio
WHBEKLMIO HYKITENHOBBIX KUCMNOT B KNETKN NN OopraHennbl, unu b) MeToaoB, OCHOBaHHbIX Ha
CMUAHWUM KNETOK OPraHM3mMoB C pa3HbIM TAKCOHOMUYECKUM CTaTyCOM, KOTOPbIA NO3BONSAET
npeofoneTb eCTECTBEHHbIE (PU3NONOrMYecKne penpoayKTUBHbIE UMY PEKOMOUHALMOHHbIE
B6apbepbl 1 KOTOPbIE HE ABNATCA MEeTOAaMK1, TPAOULMOHHBIMU AN1S BbIBEAEHUS N CENEKLnn».

OpraHusaumst 3KOHOMUYECKOro coTpyaHnyectsa n pa3sutua (O9CP) ncnonb3yet HamepeHHo
LUMPOKOE onpefeneHne, oxeaTtbiBaloLee BCO COBPEMEHHYH BMOTEXHONOMIO, a Takke MHOrme
TPaaULMNOHHbBIE N NOrPaHNYHLIE BUObI AeATeNbHOCTU. K BMOTEXHONOrm oTHOCHTCA
KMPUMEHEHMNE HAYKN U TEXHUKM K XKMBbIM OpraHu3mMam, a Takke K UX 4acTsam, Npoaykrtam m
MoAensaMm, C Lerblo N3MEHEHNS XKMUBbIX UM HEXUBLIX MaTeprManoB ANsa co34aHus 3HaHUN,
TOBApOB N YCMyr» B COMETAHMM C NepeyHeM BMOTEXHOMNOMMYECKNX METOA0B, BKIOYAIOLLNX,
cpeaun NpoYvero, TEPMUHbI «reHHasa NHXeHepuay, «epMeHTaumsa ¢ UCNOoSb30BaHMEM
BGuopeakTopa», «reHHas Tepanus», «bnonHdopmaTrka» n «HaHobuoTexHonornsa»L,

BoHHCcKMe pykoBoAsiLMe NPUHLUNBLI N0 06ecneYyeHunIo 4oCcTyna K reHeTU4eCKUM
pecypcam U COBMECTHOrO UCMOJIb30BaHUs Ha CpaBeAsIMBOM U paBHOW OCHOBe BbIrog
OT UX NPUMEHEHMUS

BoHHcKkue pykogodsiyue npuHyunsi no obecnevyeHuro docmyna K 2eHemu4ecKuM pecypcam
U cO8MEeCmHO20 UCo/ib308aHUsi Ha cripasedsiueoli u pagHoli ocHoge 8bI200 om uUx

8 Cratba 3.1 Oupektnebl 98/44/EC EBponevickoro napnameHTta n Coseta EBponbl o1 6 nona 1998 r. o
NpaBoBOM OXpaHe BUOTEXHONOMMYECKUX N300pEeTEHUN

° CM. pgokymeHT WIPO/GRTKF/IC/1/3, nyHKT 16.

10 Basenenne PAO o GuotexHonoruu, oocTynHoe Ha: http://www.fao.org/biotech/fao-statement-on-
biotechnology/en/.

u CwM. onpefaeneHne 1 NofHbIN NepeyeHb Ha:

http://www.oecd.org/sti/biotechnologypolicies/statisticaldefinitionofbiotechnology.htm.


http://www.fao.org/biotech/fao-statement-on-biotechnology/en/
http://www.fao.org/biotech/fao-statement-on-biotechnology/en/
http://www.oecd.org/sti/biotechnologypolicies/statisticaldefinitionofbiotechnology.htm
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npumeHeHus 6biny npuHaThbl B 2002 r. KoHdepeHunen CTopoH KoHeeHyuu o buosioau4eckom
pasHoobpasuu onsi pykOBOACTBA B peanunsaunm COoTBETCTBYHOLLMX NOMOXeHUn ctaten 8(j),
10(c), 15, 16 n 19 KoHBeHUuK, KacaroLwmxcsa 4OCTyNa K reHEeTUYECKUM pecypcam 1 COBMECTHOIO
ncnonb3oBaHus Bbirod. PykoBogsaLime npuMHUmnbl HOCAT 40OPOBOIbHbBIN XapaKkTep u
a[pecoBaHbl LUMPOKOMY KpYry 3aMHTEPECOBaHHbIX CTOPOH!2. OHM OXBaTbIBAOT NpoLieaypHbIe 1
pernameHTupyloLme acnekTbl, B YaCTHOCTU, NpeaBapuTenbHoe 060CHOBaHHOE cornacue, n
onpeaensioT AeHEeXHble U HeleHeXHble (PopMbl Bbiroa*®,

MexaHunam nocpegHn4yecTBa

CornacHo rnoccaputo, ncnosnbdyemomy Nporpammonn OOH no okpyxatowlen cpene (KOHEM),
no4 MEXaHW3MOM NOCPEAHNYECTBA M3HAYaNbHO NOHMMArCA (PMHAHCOBbLIN MEXaHWU3M, NP
KOTOPOM y4acTByloLme 6aHkn OOMEHNBAKOTCS YeKaMm U BEKCENAMU U OEHEXHbIE pacyeTbl
NPOBOAATCA TONbKO B OTHOLLEHWUM YACTOrO canbgo. B HacToswee Bpemsi 3Ha4eHne TepMuHa
ObINO paclMpPeHO 1 BKNOYaeT Nobyto opraHn3aumio, KoTopasi CBOAUT BMECTE NOCTaBLLMKOB U
notpebutenen Toeapos, ycnyr unm nigopmaumm, obecneunsasi Takum od6pasom COOTBETCTBUE
Mexay cnpocom u npegnoxeHnem. B cootBeTctBum ¢ KBP 6bin co3gaH mexaHnam
nocpegHnyecTBa aAnsa obecnedeHns OCTyna BCEX roCy4apCTBEHHbIX OpraHoB K MHGOpMauun 1
TEXHONOrMaAM, HeOBXOANMbBIM UM LIS OCYLLECTBINEHUSA AeATENBHOCTM B 06riactu
GuopasHoobpasusts.

KOAM(*)VILIVIDOBaHHbIe TpaaAUUNOHHbIE 3HAaHUA

«KoguduumposaHHble TpaaULMOHHbIE 3HAHUSI» OTHOCSTCS K « TPAAULMOHHBLIM 3HAHUSIM,
KOTOpPble BOMMOLLEHbI B CUCTEMATUYECKON 1 CTPYKTYPUPOBAHHOW hopMe, NO3BONSIOLLEN
yrnopsigouMBaTh, OPraHM3oBbIBaTh, KaccudMUMpPOBaTh 3HAHUS U pacnpenensite UX no
KaTeropusiMm Tem U MHbIM criocobom» .

B yacTtHocTK, B 06nacTn TpaguumMoHHON MeauumHbl 'pynna cneumanmcToB MO HETPaANLMOHHOWN
MeanunHe BecemmnpHom opraHmnsauumn sgpasooxpaHeHus (BO3) npoBoguT pasrpaHuyeHme
mexay (a) kodughuyuposaHHbIMU CUCTEMAMKN TPAOULMOHHOW MEOULMHBI, KOTOPbIE Obinun
MMCbMEHHO PacKpbITbl B APEBHUX CBALLEHHbIX TEKCTaxX 1 MOMHOCTbIO OTHOCATCS K cdhepe
006LecTBEHHOro AOCTOSHMS, KaK, HanpuMep, alopBeaa, NonyyYmBLIas packpbiTve B APEBHUX
CaHCKPUTCKMX TeKcTax'® unu TpagnumoHHas kutaickas meguumHa (TKM), nonyynsluas
pacKpbITME B APEBHEKUTANCKMX MeanLUMHCKuX Tekctaxt’; u (b) HekoduguyuposaHHbIMU
TPaAMLMOHHBIMU MEOULMHCKUMU 3HAHUAMMN, HE 3a(PUKCMPOBAHHBIMU MMCBMEHHO M BO MHOTMX
Cnyyvyasax He nony4atoLmMMmn packpbITUSE CO CTOPOHbI HOCUTENEN, NepeaaBasiCb M3 NOKONEHUA B
NMOKOMNeHne B yCTHOM Tpaguumn. Tak, Hanpumep, B KOxXHON A3umn KognduumpoBaHHbIE CUCTEMBI
3HaHWI BKNIOYaT MEANLMHCKYIO CUCTEMY atopBeabl, KOANMUUNPOBaHHYIO B 54 aBTOPUTETHbLIX

12 Cwm. BoHHckne pykoBogdaLme npuHumnel, ctatemn 1, 7(a) n 17-21.

13 Cm. BoHHCKue pykoBoAsLME NPpUHUMNGI, cTaTbn 24-50 u npunoxexue 1.

14 UNEP Glossary of Terms for Negotiators of Multilateral Environmental Agreements, page 22, umeetcs Ha:
https://www.unenvironment.org/resources/report/glossary-terms-negotiators-multilateral-environmental-
agreements.

15 Cnncok 1 kpaTkoe TeXHUYECKoe NOsICHEHNE Pa3nnyHbIX OPM, B KOTOPbLIX MOXXHO HANTW TPaaMLMOHHbIE
3HaHusa (WIPO/GRTKF/IC/17/INF/9), nyHkT 16 MpunoxeHus.

16 AlopBega npeacTtasnseT cobor KoanrUMPOBaHHYHO CUCTEMY TPaAULMOHHON MEeAVLMHbI, NOMYYUBLLYIO

NMCbMEHHOE PacKpbiTUe B BEANYECKNIA Nepuoa, BO BpEMSI COCTaBINEHUS apusiMmn TEKCTOB YeTbipex Bea
(1500-1800 rr. po H.3.). Hanbonbluee 4ncno ynoMmvHaHun 0 Hel BcTpedaeTcsl B Puesede n Amxapsasede.

1 Cwnctema TpaauLUMOHHOW KATaUCKOW MeaunUmMHbl Bbina naHayanbsHO kognduumMpoBaHa u MMCbMEHHO pacKpbiTa
B Tpakmame XKenmozo umnepamopa — nepBoM pyHAaMEHTanbHOM, KIacCU4eckoM Tpyae, B KOTOPOM
3aknagpiBatotcs ocHoBbl TKM. PaboTta no coctaBneHuo TeKCTOB TpakTaTa NpoAosikanacb HECKOMbKO
cTonetun, ¢ 3 no 1 BB. 4O H.9.


https://www.unenvironment.org/resources/report/glossary-terms-negotiators-multilateral-environmental-agreements
https://www.unenvironment.org/resources/report/glossary-terms-negotiators-multilateral-environmental-agreements
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KHMrax aropBebl, CACTEMY CUMOOXOB, KOANMULMPOBAHHYHO B 29 aBTOPUTETHBIX KHUrax, un
TPaAMUMIO YHaHU TMOBO, KoAMUUMPOBaHHYIO B 13 aBTOPUTETHbIX KHUrax:e.

lMpoBoanTCA eLle 0OHO pasrpaHuYeHne, a UMeHHO Mexay (i) TPagULMOHHBIMU 3HaHUAMMU,
KOTOpble KoaNMULUMPOBaHbI, T.€. UMEIOT BONSIOLLEHNE B MMCbMEHHON hOpMe, 1 KOTOpble
OTHOCATCA K chepe 0bLLeCTBEHHOro 4OCTOAHNS, U (ii) TPaAUUMOHHBIMW 3HAaHUAMU, KOTOPbIE He
KOAMULMPOBAHbI 1 ABNAOTCA YacTbio YCTHOW TpaauLmUM KOPEeHHbIX 06LWMHY. B aokyMeHTe
«CnncoK n KpaTkoe TeXHUYEeCcKoe NOSCHEHUE pPasfiyHbIX POPM, B KOTOPbIX MOXHO HanTK
TpagnumnoHHble 3HaHns» (WIPO/GRTKF/IC/17/INF/9) npuBognTca gONONMHUTENBHOE
o6cyxaeHne kogmdULMPOBaHHbBIX TPAANLMOHHBIX 3HAHUA N HEKOANMPULMPOBAHHbIX
TPaAAMLMOHHBIX 3HAHWUNA.

KoHcynbTauum

CornacHo topuanyeckomMy crioapto bnaka, koHCyrnbTauuen SBnseTcs akT obpalleHns K
KakoMy-nMb0 n1Ly 3a COBETOM UMK C LEeNbio Y3HaTb MHEHWE 3TOro nnua (HanpumMep, K topucTy).

B 0QHOM 13 MCTOYHMKOB YKa3bIBAETCS, YTO KOHCYbTaLMsl O3Ha4aeT npoLecc obmeHa
MHEHUAMU 1 HopMaumen. JTOT NPOLLECC He SIBNSIETCA OA4HOCTOPOHHMM, a npeanonaraeT
COBMECTHOE MCMOSb30BaHNe 3HaHWU U MHEHUIN. «KoHcynbTaums» o3HavyaeT COTPYAHUYECTBO,
03HaKOMIIEHME C MHEHMEM [IPYroi CTOPOHbI U AESATENbHOCTb B COOTBETCTBUM C 3TUM.
CornacHo Apyrmm UCTOYHMKAM, NMPUMEHUTENBHO K KOPEHHbLIM OBLLMHaM npoLecchl
KOHCYNbTaLMN U NONy4YeHUs Cornacusi HoCAT B3aUMOCBSI3aHHbI xapakTep. Mocpeactesom
KOHCYNbTaLMi Nonb3oBaTeny — TPeTbM Nl MOrYT NPUATK K MOHUMaHUIO TOro, YTo TpebyeTcs
ANS NONyYeHUs cornacus 1 oT KOro OHO AOMMKHO UCX0AUTb, a Nvua, NpeaocTaBnsowmne
cornacue, MOryT NyuLle YACHUTb, HAa YTO MUMEHHO OHW NPefOCTaBNAT cBoe cornacme?®.

KoneeHuusi Ne 169 MexdyHapodHol opeaHusayuu mpyda (MOT) o kopeHHbIx Hapodax u
HapoOdax, sedyuux rnemeHHol obpa3 xu3Hu (1989 r.), rmacuT, YTo KOHCYNbTaLUn NPOBOASATCA
«aobpocoBecTHO U B hopmMe, COOTBETCTBYHOLLEN 0OCTOATENLCTBAM, C LIENbIO OCTMKEHUS
AOrOBOPEHHOCTM UMK COrNacus B OTHOLLEHMWN NpeanaraeMblx Mep» (MyHKT 2 cTaTbu 6).

KoHBeHUusa o0 buonormyeckom pasHoodpasmmu

KoneeHuus o buonozudeckom pasHoobpasuu (KBP) — mexxayHapoaHas KOHBEHUMS, NpUHATas B
nioHe 1992 r. B xoge KoHdepeHumnn OOH no okpyxatowen cpege u pasBuTuo, COCTOSIBLLIENCS
B Pro-ge->KaHenpo, Bpasunusa. B cootBeTcTBMM cO cTaTben 1 uenamm KoHBeHUMN ABNAKOTCA
«COXpaHeHne Bronornyeckoro pasHoobpasnsg, ycTondnsoe NCNob3oBaHUE €ro KOMMOHEHTOB U
COBMECTHOE MOofy4YeHne Ha CrpaBeasiMBon U paBHOM OCHOBE BbIrOA, CBSA3AHHbIX C
MCNONb30BaHWEM reHETUYECKNX PECYPCOB, B TOM YUCIe NyTeM NpeaocTaBreHns Heobxoanmoro
AOCTyNa K reHeTUYECKMM pecypcaM 1 NyTeM Hagnexallen nepegadm CoOOTBETCTBYOLLMX
TEXHOMOrMIN C Y4eTOM BCEX NPaB Ha Takne pecypcbl 1 TEXHOMOIMK, a Takke NyTem OOSHKHOMO
puHaHcupoBaHusa». OHa BcTynuna B cuny 29 aekabpsa 1993 r.

CTpaHa NpoucxoXaeHUs reHeTU4YeCKUX pecypcoB

18 KHurv Takmx Tpaguumn, kak aopeega, cuctema CMaAXoB U yHaHU TGO, yNoMMHaKTCS B KAYECTBE
aBTOPUTETHbIX UCTOYHMKOB B NepBom pa3sgene 3akoHa VHaumn 1940 r. 0 nekapCTBEHHbLIX U KOCMETUYECKMX
cpeactBax Ne 23 (B pen. 3akoHa O NIeKapCTBEHHbIX U KOCMeTUYecknx cpeacteax 1986 r. Ne 71). Cwm.
nepeyeHb CyLLECTBYHOLIMX OHMANHOBLIX 6a3 AaHHbIX, COAepX)aLmMx MHOPMAaLIMIO MO AOKYMEHTALMM B
obnactu TpaguumoHHbIX 3HaHun (WIPO/GRTKF/IC/3/6), nyHkT 8. Cm. Takke Karin Timmermans un Togi
Hutadjulu, Cornawenue TPUMNC n chapmauesTnyeckne npenapatbl: Otyet cemmnHapa ACEAH no Bonpocam
Cornawenua TPUMC n ero BNuaHWS Ha hapmMaueBTUHECKY0 NPOAYKLMIO, CTp. 45.

19 BeictynneHue generaummn KaHagbl. Cm. Otyet BTOpon ceccum (WIPO/GRTKF/IC/2/16), nyHkT 131.

20 Teppu Axke' [Mymu u npasurna — pykogodcmeo KuHeMamozpaghucma o 83aumo0elicmeuro ¢ KOPeHHbIMU
HapoOamu, ux Kynbmypol u KoHyenuusimu, cTp. 51.
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B cooTtBeTcTBUM CO cTaTben 2 KoHeeHYuu o buornoaudeckom pa3Hoobpasuu (1992 r.) «cTpaHa
NPOUCXOXOEHMSA FEHETUYECKUX PECYPCOBY» O3HAYaeT «CTpaHy, koTopas obnagaeT aTumm
reHeTM4YecKMMn pecypcamu B ycriosusx in-situ». [dpyrne onpegeneHns BknoYvaroT
reHeTnyeckme pecypcbl B ycnoeusax ex-situ. Hanpumep, ctpaHa nponcxoxageHus
onpeaensdetcs B ctatbe 1 peweHus Ne 391 AHOckoeo coobuwecmea o pexxume docmyna K
2eHemu4eckum pecypcam (1996 r.) Kak «CcTpaHa, koTopas obrnagaeTt reHeTU4ECKUMU
pecypcamu B yCroBusX in-situ, BkMoyas Te, KOTOpble, HAXOAACh B YCNOBUSX in-situ, B
HacTosiLee BpeMsA HaXoOATCS B YCNOBUSAX eX-Situ».

CtpaHa, npegocTaBnsoLas reHeTM4YeCcKkne pecypchbil

B cootBeTcTBMM CO cTaTben 2 KoHg8eHYuUU 0 buosioaudeckom pasHoobpasuu (1992 r.) «cTpaHa,
npeaocTaBnsaioLLasi reHeTUYECKNE PecypCbl» 03HaYaeT «CTpaHy, NpeaoCTaBNSAoLLYO
reHeTn4eckmne pecypcbl, COOpaHHble U3 UCTOYHMKOB iN-situ, BKNtoYas NonynsumMm Kak gukux, Tak
N O4OMALLHEHHbIX BUAOB, MO0 NOMyYeHHbIE U3 NCTOYHMKOB €X-Situ, HE3aBUCUMO OT TOro,
NPOUCXOOAT OHW U3 STOW CTPaHbl U HETY.

KynbTypHas o6wuHa

«CoumanbHas o6LnHa» onpeaensaeTcs Kak Kpenko CniodYeHHas counanbHas eauHmiua, YneHbl
KOTOPOW UCMbITbIBAKOT CUITbHOE YyBCTBO €4MHCTBA U CONUOAPHOCTU M KOTOpas oTnnyaeTcs ot
APYrmx o6LMH Hann4Unem coBCTBEHHOM KynbTypbl UK KyNbTYpHOro obpasua nmbo BapnaHToM
POOOBOW KyNnbTypbI?L,

KynbTypHOe pa3Hoobpa3sune

B cootBeTcTBMM ¢ KOHBEeHYUel 06 oxpaHe U MoowpeHuUU pasHoobpasusi hopm KyribmypHO20
camosbipaxeHus (2005 r.) OpranHunsaumm O6begmHeHHbIX Hauuin no Bonpocam o6pa3oBaHus,
Hayku n KynbTypbl (FKOHECKO), kynbTypHOe pa3Hoobpa3ne o3HavaeT MHoroobpasune gopm, ¢
MOMOLLLbIO KOTOPbIX KYNbTypbl FPYnn 1 obLeCcTB HAaXoO4AT CBOE BblpaXeHue. ITu popMbl
CaMOBbIpaXeHNsi NepeaaknTCs BHYTPU FPynn U OGLLECTB U MeXay HUMUZZ,

BbipaxeHus KynbTypbl

B KoHeeHyuu 06 oxpaHe u noowpeHuu pa3Hoobpa3susi popM KyribmypHO20 CaMOo8bIpa)KeHUsI
(2005 r.) OpraHusaummn O6beanHeHHbIX Haumn no Bonpocam o6pasoBaHusi, HAyKn U KynbTypbl
(KOHECKO) BbipaxkeHMs KynbTypbl ONPeaensoTCa Kak «Takne (popmbl CaMOBbIpaXKeHUs,
KOTOpble NpeacTaBnAT cobon pesynbTaTt TBopYeCTBa OTAENbHbIX NKL, rpynn unm obLiecTs n
KOTOPbIE UMEIOT KyNbTYPHOE CoAepXaHne»?,

KynbTypHOe Hacnegue

Ana uenen KoHeeHyuu 06 oxpaHe 8CeMUPHO20 KyrbmypHO20 U NpupodHO20 Hacneodusi

(1972 r.) Oprannszaummn O6begmHeHHbIX Haumini no Bonpocam obpasoBaHus, Haykn U KynbTypbl
(KOHECKO) kynbTypHbIM Hacrneguem cuMTaloTCa criegyrome oobekTbl, NepedncrieHHbIe B
craTbe 1:

(a) mamsimHuku: npoussedeHus apxumeKmypbl, MOHYMeHmarbHOU CKybrnmypbl u
XKUBOMUCU, 351IeMEHMbI UNlu CMPyKmMypbl apXeosioeu4decko20 xapakmepa, Hadnucu,

2t MpoekT rmoccapus, NpeasioKeHHbI Ha COBELL@HUM Ipynibl SKCnepToB 13 HuaepnaHaos, co3BaHHOM GHOpo
HauwnoHanbHom kommceun Hungepnangos no sonpocam KOHECKO, TER/CH/2002/WD/4, 2002.

22 MyHkT 1 cTaTbun 4 KoHBeHumn FKOHECKO 06 oxpaHe v noolipeHnm pasHoobpasusi oopm KyrbTypPHOro
camoBblpaxenusi, 2005 r.

23 MyHkT 3 ctaTbn 4 KoHBeHumn FKOHECKO 06 oxpaHe v noowpeHnr pasHoobpasust oopm KyrnbTypPHOro

camoBblpaxeHus, 2005 r.
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newepsbl U epynbl 37IEMEHMO8, KOMOPbIE UMEM 8b10aloWyCs yHUBEPCalIbHYIO
UEeHHOCMb C MOYKU 3PeHUs UCMOopUU, UCKyccmea unu HayKu;

(b) aHcambnu: epynrnbl U3onUpPO8aHHbIX UM 06beOUHEHHbIX CMPOoeHUU, apxumeKkmypa,
eOUHCMEO uru €es3b C nel3axxem KoOmopbix npedcmassisiom 8bl0arulyrcs
yHU8epcarbHyt UEHHOCMb C MOYKU 3PEHUST UCMOPUU, UCKyccmea Usu HayKu;

(c) docmonpumedamernbHbie Mecma: npou3eedeHuUs Yesioe8eKka Unu Co8MeCMHbIe
meopeHusi Yesioeeka U npupodbl, 8 MakXe 30Hbl, 8K/TKOYasH apxeosioaudecKue
docmonpumeyamerbHbie Mecma, rnpedcmasssolwue 8bi0aroUWyCs yHUBEPCasTbHYH
UEHHOCMb C MOYKU 3PEHUSI UCMOPUU, 3CMemUKU, 3MHOI02uu Uil aHmporosio2uu.

KynbTypHas caMOGbITHOCTb

«KynbTypHasa camoObITHOCTbY» YKa3blBAET Ha HanM4Me COOTBETCTBUS MeXOy OOLLUMHON —
HaLMOHasbHOW, 3THUYECKON, A3bIKOBOW U T.A4. — U €€ KYJIbTYPHOW XXM3HbLO, a Takke Ha NpaBo
KaXkaoW OBLLMHbI Ha COBCTBEHHYIO KynbTypy?*. KoHeeHuusi Ne 169 MexdyHapodHol
opeaarusayuu mpyda (MOT) o kopeHHbIx Hapodax u Hapodax, eedywux rninemMeHHol obpa3s
JKU3HU 8 He3asucumbix cmpaHax (1989 r.), rmacuTt, 4to npaBUTENbLCTBA OOKHbBI OKa3blBaTb
COAENCTBME MOSIHOMY OCYLLECTBNEHNIO COLMAnbHbIX, 9KOHOMUYECKUX N KyNbTYPHbIX NpaB 3TUX
HapPOAOB NPY YBAXXEHUN NX COLMANbHOM M KyNbTYPHOM CaMOObITHOCTH, X 0Bbl4aeB u Tpaauuni
N UX UHCTUTYTOBZ.

KynbTypHble LLleHHOCTH

B ctatbe 1 KoHeseHyuu 0 mepax, HarnpaseHHbIX Ha 3anpeweHue u npedyrnpexoeHue
He3aKoOHHO20 8803a, 8bI803a U rnepedayu rpasa cobcmeeHHoCcmMuU Ha KyrbmypHble yeHHocmu
(1970 r.) OpraHusaummn O6beanHeHHbIX Haumm no Bonpocam o6pasoBaHusi, HAyKnM U KynbTypbl
(KOHECKO) KynbTypHBbIMU LLEHHOCTSIMW CUMTAKOTCS LLEHHOCTU PENUIMO3HOIO UMM CBETCKOTO
XapakTepa, KOTopble pacCMaTpMBalOTCA KaXablM roCyAapCTBOM Kak NnpeacTaBnsowmne
3Ha4eHue Ana apxeonormm, 4OMCTOPMYECKOro Nepmoaa, MCTopun, NuTepaTypbl, MCKyCcCTBa U
HayKu 1 KOTOPblE€ OTHOCATCS K MEPEeYNCNAEMbIM HIDKE KaTeropusim:

a) penkue Konnekuumn n obpasubl hriopbl U dhayHbl, MUHEPaNorMm, aHaToMnn 1 NpegMeThbl,
npencTasnsowme MHTepec Ansa naneoHTonoruu; b) LeHHoCTK, Kacarowmecss UICTOpUn, BKAOYas
NCTOPUIO HAYKN N TEXHMKU, NCTOPUIO BOMH 1 0BLLECTB, a Takke CBSA3aHHbIE C XXMU3HbIO
HaUWOHarbHbIX AeATenemn, MbICIMTenemn, y4eHblX N apTUCTOB U C KPYNHbIMU HALMOHaNbHbIMU
cobbITUAMU; C) apxeonornyeckme Haxodku (Bknovas obblYHbIE N TalHbIE) U apXeonornyeckne
OTKpbITUA; d) COCTaBHbIE YaCTW pacySIeHEHHbIX XyA0XXECTBEHHbIX N UICTOPUYECKUX NaMSATHUKOB
N apXeornorMyecknx MecT; e) CTapuHHble npeameTbl 6onee yem 100-neTHen AaBHOCTU, TakmMe
Kak Haanucu, YekaHHble MOHEeThl U nevatu; f) aTHomornyeckme matepmansl;

g) XyOoXXeCTBEHHblE LLlEHHOCTM, TakMe Kak: i) MornoTHa, KapTUHbI Y PUCYHKN LESTMKOM Py4HOM
paboTbl Ha No6oM OCHOBE M 13 NMOLIX MaTepuanos (3a UCKMYEHNEM YepTeXen 1
NPOMBbILUNEHHbIX U3OENWIA, YKPaALLEHHbIX OT PYKK); ii) opurMHanbHble Npou3BeaeHns
CKyNbMATYPHOIO UCKYCCTBA 13 NIOOLIX MaTepunarnos; iii) opurMHanbHble rpaBlopbl, 3CTamnbl U
nutorpacun; iv) OpuUrMHanbHble Xy40XKEeCTBEHHbIE MOADOPKN N MOHTaXM U3 N0ObIX
mMaTtepuanos; h) pegkue pykonmcu n MHKyHabynbl, CTapuUHHbIE KHUMN, OOKYMEHTbI U M3aHus,
npeacTaBnsaoLme ocobbln UHTEPEC (MCTOPUYECKNIA, XYO0XKECTBEHHbIN, HAy4YHbIN,
nuTepaTypHbIv U T.4.), OTAENbHO UMW B KONNEKUMAX; i) NOYTOBbIE MAapKW, HANOroBble U
aHanornyHble MapKku, OTAENbHO UMK B KONNEKUUSX; j) apxmBbl, BKNOYas oHO-, poTo- 1

24 Teszaypyc FOHECKO, nmeeTcs Ha
http://www.vocabularyserver.com/unesco/en/index.php?tema=2526&/cultural-identity.

2 KoHeeHumsa MOT o KopeHHbIX HapoAax U HapoAax, BeAyLuMX NnemMeHHon o0bpas Xn3H1 B He3aBUCUMbIX
ctpaHax 1989 r. (Ne 169), nyHkT 2 b) cTatbm 2.


http://www.vocabularyserver.com/unesco/en/index.php?tema=2526&/cultural-identity
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knHoapxuBbl; k) mebenb 6onee yem 100-neTHeN AABHOCTM U CTApPUHHbIE MY3blKarnbHble
NHCTPYMEHTBI.

XpaHutenb

Opuanyeckuin cnosapb bnaka gaet cnegyiollee onpegeneHne XxpaHuTens: «nuuo unu
yypexneHune, KoTopoe COCTOUT Ha NonedYeHnmn unu xpaHeHunn (pebeHka, cCobCTBEHHOCTMH,
AOKYMEHTOB UNn ApYrnx LeHHocTen)». CorrnacHo TOMY e UCTOYHUKY «MOoMeynTenscTBo»
OTHOCUTCS K YXO4y U KOHTPOSIIO 3a BELLBIO UM YErNOBEKOM A5 MPOBEPKU, COXPaHEeHUs nnu
6esonacHocTn. «XpaHutenb» onpegensetca B OKkcopackom croBape aHrmMNCKOro A3blka Kak
«NNLO 1NN OpraHn3aumnsi, KOTopoe UNn KoTopasa OCYLLECTBASIET NONEeYNTENbLCTBO Hag kKeM-nnbo
nUnNun xpaHeHue 4ero-nnbo; onekyH». Cnosapb «Merriam-Webster» cogepxut Takoe
onpegeneHne: «HeKTo, KTo obeperaeT 1 OCyLLEeCTBNAET OXpaHy Unu XxpaHeHue». TepMuH
«XpaHUTENb» B KOHTEKCTE TPaANLMNOHHBIX 3HAHUIN N BbIpaXXEHU KyNbTYpbl OTHOCUTCS K TEM
o6LWunHaM, HApOAHOCTAM, OTAENbHLIM NMUaM U ApYrMM cyGbekTaM, KOTopble B COOTBETCTBUM C
HopMamn 06bI4HOro NpaBa 1 OPYron NPakTUKOM COXPaHAT, UCMOMb3YIOT U pas3BuBatoT
TPaaULMNOHHbIE 3HAHNS U BbIpaXKeHUs KynbTypbl. OH BbipaXkaeT NOHATUE, KOTOPOe OTNMYyaeTcs
OT «npaBa COGCTBEHHOCTMY («BrafeHUNA») Kak TaKOBOro, MOCKOSbKY «XpaHUTeNb» nepenaet
YyBCTBO OTBETCTBEHHOCTU, rapaHTupytoLee, YTo TPaaNLMOHHBbIE 3HAHUS UMW BblPaXXeHUSs
KynbTypbl UICNONb3YOTCS TaknMm 06pasom, 4TO 3TO UCNOMb30BaHME ya0BNETBOPSET LLEHHOCTAM
OGLMHBI 1 HOpMaMm 0BbIYHOrO Npaea.

OObIYHbIN KOHTEKCT

«OBbIYHbIN KOHTEKCT» 03HAYaeT UCMOoNb30oBaHWE TPaOAULMOHHBIX 3HAHWIA UMW BbipaXKeHW
KyTbTypbl B COOTBETCTBUN C TaKoW NMOBCEQHEBHOM NPaKTUKOM OBLLMHBI, Kak, Hanpumep,
06blYHasA NpoaaXka MECTHbIMU PEMECTIEHHMKaMM KOMUIA BbipaxkeHuin doonbKopa B
maTepuanbHon gopme?.

OGbI4YHOE NpaBo 1 npoueaypbI

KOpugunuecknii cnoeapb bniaka gaet cnepgytollee onpegeneHme obbIYHOrO Npaea: «npaeo,
OCHOBbIBaOLLeeCs Ha 00bl4asx, KOTOpPbIE MPUHATHI B KAYECTBE 3aKOHHBLIX TPEOOBaHUIN UK
o6a3aTenbHbIX NpaBun NoBeAeHUS; NpakTMKka 1 BePOBaHUS, KOTOPbIE CTOSb XXU3HEHHO
HeobXoanMbI 1 NPUCYLLM YaCcTW COLManbHO-3KOHOMUYECKOM CUCTEMBI, YTO K HUM OTHOCSITCS TakK,
Kak ecnu bl OHKU GbINIM HopMamu npaeay. OOGbLIYHOE NMPaBO Takke onpeaeneHo Kak
«MNPU3HAHHbIE HA MECTHOM YPOBHE NPUHLMMBLI N 6ornee KOHKPETHbIE HOPMbI N NpaBuna,
KOTOPbIE COXPAHSATCA U NepefarnTcsa B YCTHOM (hOpPME U MPUMEHSAIOTCS YYPEXAEHUAMMN B
pamMkax OOLLMHbI B LIENAX BHYTPEHHEW pernameHTaumnm unm pykoBOACTBa BCEMU acnekTaMm
XU3HU»?", DOPMbI, B KOTOPbIX BOMSIOLLIEHEI HOPMbI 0GLIYHOrO NMpaBa, OTNMYalTCA APYr OT Apyra.
Hanpumep, 3akoHbl MOryT ObiTb KOOU(PULNPOBAHHLIMU, MMCbMEHHBIMU UITN YCTHLIMU, YETKO
BbIPXXEHHLIMN UM UCMOSTHAEMbIMU HA OCHOBE TPAAULMOHHONM NPakTUKN. Elle oguH BaXHbIN
SMNEMEHT 3aK/to4aeTCsi B TOM, AEWNCTBUTENBHO NN 3T 3aKOHbI NPU3HAKOTCS «0DULNanbHO»
HaUMOHanbHbIMM CUCTEMAMM NpaBa CTPaHbl, B KOTOPOW HaXo4MTCs o6LWMHA, U/UNn CBSA3aHbl C
3TMMN cuctemamu. Peluatowmm chakTopom B onpeaenieHnn Toro, UMEKT NI HEKOTopbIe
obblvamn cTaTyc 3aKoHa, ABNAETCS TO, CHUTaET Nn ux obLmMHa topuagndeckm obasaTtenbHbIMU,
WM OHM NPOCTO OMUCHLIBAOT pearnbHyt0 NPaKTUKY.

HopMmbl 06bIMHOIO NpaBa KacaktTCsl MHOMMX acrekToB »XU3HU 06LWmMH. OHM onpedenstoT npasa u
06513aHHOCTM YNEeHOB OOLLMHbI B OTHOLLEHUM BaXKHbIX aCMEKTOB MX KU3HW, KyNbTypbl U

26 TunoBble NONOXEHMS ANA HAUMOHAamNbHBLIX 3aKOHOA4ATENLCTB 006 OXpaHe BbIpaXXeHU honbkiopa oT
HEe3aKOHHOrO UCMOMb30BaHWA U APYINX HAaHOCALLMX yuiepb aencteuin, 1982 r., nyHkT 42 yactm lll.
27 MpaBa Ha oxpaHy TPaaWLMOHHbIX 3HAHWIA: NOCNeaCTBUS NPUMEHEHNSI HOPM U NPaKTUKKM 0ObIYHOrO NpaBsa,

CeMuHap-npakTMKyM No BONpocaM NraHMpoBaHUs Hay4HbIX uccnegosanHui, Kycko, Mepy, 20-25 masa 2005 r.
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MWPOBO33PEHUS: HOPMbI 0OLIYHOrO NpaBa MOryT KacaTbCsl UCMONb30BaHUS NPUPOAHbIX
pecypcoB 1 AOCTyNa K HUM; NpaB U 06513aHHOCTEN B OTHOLLEHUW 3eMeNb, BONPOCOB
HacrneaoBaHUS U UMYLLECTBA; NPaKTUKN AyXOBHOWN XXM3HW; COXPaHEHUs KyNbTYpHOro Hacneams
1 CUCTEM 3HaHWI, a TaKkkKe MHOTUX ApYrMX BONpocoB?®. BbickasbiBanocb MHEHWE, YTO HOPMbI
06bI4YHOro NpaBa OCHOBaHbI HA 0BblYasiX KOPEHHbLIX HAPOAOB, KOTOPbIE NMPAKTUKYHOTCS
TPaAMLMOHHBIMW OBLLMHAMK, @ Takke CONPSKEHHbIMU C HUMWU MECTHBIMU CaHKLMSIMU 3a
HapyLleHWe 3TUX HOpM. BOonbLUMHCTBO NpaBuIl, COCTaBNAOLWMNX HOPMbI OObIMHOMO Npaea,
MUCbMEHHO He 3ahMKCUPOBaHbI U HE ABMAOTCA €AUHBIMW AN Pa3NUYHbIX 3THUYECKUX Fpyn.
Pasnununs mexagy HopMamm 06bIYHOrO NpaBa 3THUYECKMX FPYNMN MOXHO OO BSCHUTL TaKUMM
dakTopamu, Kak s13blK, 6rIM30CTb MECT NPOXMBaHUS, MPOUCXOXAEHUE, UCTOPUS, coLMarnbHas
CTPYKTypa 1 3koHOMMKa. OBGbl4HOE MPaBO He CTaTUYHO, @ AUHAMUYHO, Ero Npasuna Bpems ot
BPEMEHMN MEHSIIOTCS, OTpaXKasi USMEHEHUS B COLMAnbHbIX 1 SKOHOMUYECKUX YCIOBUAX®,

B psine paboumnx gokymeHToB MKIP ynomuHaoTcst HopMbl 0GbIMHOMO Npasa 1 npoueaypsbl, a B
HEKOTOpPbIX FOBOPUTCS O TOM, YTO OHW LOSMKHbI YYUTBIBATLCS NpU pa3paboTke HOBOW CUCTEMbI
OXpaHbl TPAAULMOHHbBIX 3HAHUIA U TPAAULMOHHbIX BbIPAXXEHUI KyNbTypbl.

OO6bIYyHasA npakTUKa

OB6blYyHas NpakTUKa MOXeT BbITb onpeaeneHa Kak AeATeNbHOCTb U BUObl UCMONb30BaHMUS,
KOTOpbIe PerynupytoT 1 HanpasnsaT pasnuyHble acnekTbl XNU3HM 06LWKnHBLI. OBblYHas NpakTuka
yKOpeHeHa B 0BLLMHE 1 NPOSBISAETCA B €€ XU3HeAeaATenbHOCTU. Ee Henb3s BOCnpUHUMAaThL Kak
OTAenbHbI KoONMULIMPOBAHHbLIN «3aKOH» KakK TakoBonC,

Basa AaHHbIX NO cornaweHusM o 6uopa3Hoob6pasumn, CBA3aHHbIM C AOCTYNOM U
COBMECTHbLIM NMOJIb30BaHMEM Bbirogammu

Bbasza gaHHbix BOUC no CornaweHunsim o 6uopasHoobpasunm, CBA3aHHbIM C JOCTYNOM U
COBMECTHbIM MOSIb30BAHNEM BbIrogamu, NpeacTaBnaeT cobon 3NEKTPOHHY OHMTANHOBYHO
KONIEKLMIO «PYKOBOLCTB MO KOHTPAKTHOW NMpaKkTUKe, pyKOBOASALLMX NPUHLMMNOB N TUMOBbIX
NoNOXeHW B 061acTn HTENNEKTyanbHOM COBCTBEHHOCTU A5 NCMONb30BaHMSA B KOHTPAKTHbIX
cornaweHusix 0 4OCTyne K reHeTUYECKMM pecypcam U COBMECTHOM NOMb30BaHWUM BbIrog4amu, C
y4eTOM 0c0ob0ro xapakrepa u noTpebHOCTEN pas3NNYHbLIX 3aMHTEPECOBAHHLIX CTOPOH,
pasfNYHbIX FTEHETUYECKMX PECYPCOB U pasnuyHbIX hopm nepenaydn B pasnnyHbiX cpepax
NONUTMKM B 06MNacTn reHeTUYECKUX pecypcoB»>l. B kayecTBe cpeacTBa co3faHus noTeHumana
OHa HanpasneHa Ha obecneyeHne NMHPOPMaLNOHHBIX PECYpPCOB Ans TeX, KoMy TpebyeTca
NMOMOLLb B OTHOLLEHUN OENCTBYIOLEN NpakTukn B obnactn NC, goctyna u cCOBMECTHOro
NCNONb30BaHNA BbIrog, U reHeTUYECKUX PECYPCOB, a B Ka4eCcTBe aMnupudeckon 6asbl oHa
npeaHasHaveHa cogenctasoBaTh paspaboTke B BOUC pykoBoasLWMX NPUHLMNOB MO JOCTYNY K
reHeTUYeCKUM pecypcam 1 COBMECTHOMY MOMb30BaHuIo Bbirogamm®?,

OepuBar
B nyHkTe (e) ctaTbn 2 Hazolickoz2o npomokosia peaynuposaHusi 00cmyrna K 2eHemu4eCcKum

pecypcam U cOBMECMHO20 UCM0b308aHUs Ha cripasedsiugol U pasHOU OCHOBE 8b1200 om UX
npumeHeHusi K KoHeeHyuu o buonoeudeckom pasHoobpasuu (2010 r.) npuBegeHo crnegyrowee

28 O6GbIYHOE NpaBo, TPAAMLMOHHBIE 3HAHUS U MHTENNeKTyanbHast CoObCTBEHHOCTbL: aHanm3 Bonpocos (2013 r.),
https://www.wipo.int/export/sites/wwwi/tk/en/resources/pdf/overview_customary_law.pdf.
2 Mon Kypyk, «AdpukaHckme HOpMbl 0GLIMHOTO Npasa 1 oxpaHa dosbkiopay, Copyright Bulletin, XXXVI, No.2,

2002, p. 6, quoting, in part, Paris, 15 June 1982, Gazette du Palais, 1982.2, Summary, p. 378, or Paris,
25 April 1978, Gazette du Palais, 1978.2, p. 448.

30 O6bIYHOE NpaBo, TPAAMLMOHHBIE 3HAHUS U UHTENNeKTyanbHas cCo6CTBEHHOCTL: aHanma Bonpocos (2013 r.),
https://www.wipo.int/export/sites/wwwi/tk/en/resources/pdf/overview_customary_law.pdf.
3 Cwm. pokymeHT WIPO/GRTKF/IC/2/3 cTp. 4 nyHKT 2; oHnanHoBas 6a3a faHHbIX 4OCTyMHa Ha:

https://www.wipo.int/tk/en/databases/contracts/index.html.
32 CM. nokymeHT WIPO/GRTKF/IC/17/INF/11.
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onpefeneHve: «aepvBaT» 03HAa4YaeT ECTECTBEHHO BCTpeYarLLeecs GUOXuMmMyeckoe
coefvHeHne, sBnsioLleecs pe3yrnbTaToM reHeTUYeCcKon aKkcnpeccum unm metabonuama
BUONOrNYecKNX UNN reHeTUYECKNX PECYPCOB, AaXe €CIN OH HEe COAEPXUT
YHKUMOHAmNbHbIX €QUHWL, HAacNEeACTBEHHOCTUY.

n pon3BoaHble Npoun3BeaeHus

B obnacTtu aBTOpCKOro npaBa TEPMUH «NPOM3BOAHBLIE NPOM3BEAEHNSI» OTHOCUTCA K NepeBoaaM,
agantauusiM, My3blkarnbHbIM apaHXXUpoBKaM U ApyrMM nepegernkam paHee CyLecTBOBaBLUMX
npounsBedeHnn, KOTOpble B COOTBETCTBUM C MYHKTOM 3 cTaTbh 2 bepHckol KoHeeHUuu 06
oxpaHe numepamypHbIX U Xy00xecmeeHHbIX rnpoussedeHuli (1971 r.) oxpaHaTCA HapaBHe C
TakMMmu npou3sBefeHnsiMu 6e3 yuiepba npasam aBTopam paHee CyLLEeCTBOBaBLUNX
npou3BefeHnin®®, ITOT TEPMUH UHOTAA UCMONb3yeTcst B 6oree LWMPOKOM 3HaYEHUN 1
OoXBaTbIiBaeT KOMNUINALUN/COOPHNKM NPOMN3BEOEHNIA, OXPAHAEMbIX B COOTBETCTBMM C MYHKTOM 5
cratbu 2 KoHBeHumu, (a Takke nyHKToM 2 ctatbk 10 CoeanaweHusi BcemupHoU mopaosoli
opeaHusayuu (BTO) no mopaosbim acriekmam npas uHmersnnekmyarnbHolU cobcmeeHHocmMu
(1994 r.) (CornawweHuns TPUIC) u ctatben 5 [Jozosopa BOUC no asmopckomy ripagy (1996 r.)

(BAM))*.

B 3TOM cMbICne TepMUH «NPOM3BOAHOE NPOMU3BEAEHNE» BKIOYAET KOMMUNSALMN AaHHbIX UK
MHbIX MaTepnanos B MalLMHOYUTAEMON UMK HOW hopMe, NpeacTaenstoLLme coboit no
noabopy 1 pacnonoXeHNo MaTepuanoB pesynbTaT MHTENNeKTyansHoro TBopyecTsa®.
Mpowv3BeneHus, NnpeacTaBnstoLme cobor KOMNUAALMIO UM COOPHUK, OXPaHAIOTCSA B
cooTBeTCTBMU C BepHckoln KoHBeHLMeR Hapsaay ¢ NpoYMMy NPou3BOAHBLIMU NponsseaeHnammnse,

JInyHoe HemmyLLLeCTBEHHOE NPaBO aBTopa MOXET OrpaHMYMBaTh NPaBO TPETbUX MWL, Ha
co3faHune NpousBoaHoro npousseneHus. MoaTomy gaxe B criyqae, ecrnv no oroBopy Unm
3aKOHY NMLIO BrpaBe BHOCUTb U3MEHEHMS B MPOM3BeaeHMe U UCNONb30BaTb Ero Asns
CO3JaHuUsi NPON3BOAHOIO NPOM3BEAEHUS, aBTOP MOXET NPOTUBOAENCTBOBaTL BCAKOMY
M3BpaLLeHnto Npon3BeaeHnsi, CocoGHOMY HaHecTu yulepb penyTaummn aBTopa.

B HekoTOpbIX OPUCANKLMAX ONpeaeneHne Npon3BogHbIX NpomsseaeHni 6110 nepepaboTaHo
NPUMEHUTESNBHO K TPaANLMOHHBIM BblpaXXeHUSIM KynbTypbl. B cooTBeTCTBUMM C TUXOOKeaHCKUM
peauoHaribHbIM mMurnogbiM 3aKOHOM 06 oxpaHe mpaduyUoHHbIX 3HaHUU U nposieneHut
Kyrbmypbi (2002 r.) 3T0T TepMnH 0603Ha4aeT nobon pesynbTaT MHTENMNEKTYanbHOro
TBOpYECTBa UNN MHHOBALMIA, CO34aHHbIA Ha OCHOBE MW 3a CYET TPaAMLMOHHbBIX 3HAHUI UNn
BbIPaXXeHUIA KynbTypbI®'.

MocsAraTenbcTBO

B cooTeeTcTBMM CO cTaTben 6bis bepHckol KoHeeHuuu 06 oxpaHe numepamypHbIX U
XxydoxxecmeeHHbIX rpouseedeHud (1971 r.) TepMuH «nocaraTenbcTBo» 0603HavaeT ywepb
4YeCcTu Unu penyTaumm aBTopa. ATOT TEPMUH OTHOCUTCS K AENCTBUSAM, KOTOPbIE HE ABMSAOTCS
(PaKTMYECKMM N3MEHEHMEM COOCTBEHHO NPOM3BEAEHMSA U BMELLATENBCTBOM B Hero. OH

33 MyHkT 3 cTatbn 2 bepHckon KoHseHumun. «lNepeBoabl, agantauny, My3blkanbHble apaHXMpoBKU U Apyrue
nepeaenky nuTepaTypHOro 1M XygoXXeCTBEHHOIO NPOM3BEAEHUS OXPAHSTCS HapaBHE C OpUrMHaNbHbIMM
npousseaeHunsimu, 6e3 yuiepba npaBam aBTopa OPUrMHaNbLHOTO NPOU3BEAEHNS».

34 My6nukauuns BOUC «Pykosoacteo BOUC no poroBopam B 06nacTi aBTOPCKOro Npaea M CMEXHbIX Npas 1
"moccapwvii TEpMUHOB NO aBTOPCKOMY MpaBy U CMEXHbIM npaBamy», BOWC.

35 MyHkT 5 cTatbn 2 BepHckorn KoHeeHummn, nyHKT 2 ctatbn 10 Cornawenuns TPUMC, ctatea 6 JorosBopa no
aBTOPCKOMY MpasBy.

36 Cwm. Cam PuketcoH n OxxeiiH C. M'vH30ypr, MexdyHapoOHoe asmopcKoe npaso U CMexXHbIe rpasa — 8 pamMKax
u 3a pamkamu bepHckoli KoHeeHyuu, Oxford, Vol. I., p. 485.

87 TuxookeaHcKUiA peroHanbHbI TMNoBoK 3akoH oT 2002 r. 06 oxpaHe TpaAULMOHHBLIX 3HAaHUI 1 NPOSIBIEHNIA

KynbTypbl, 4acTb |. 4.
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obo3HavaeT AencTBNE «B OTHOLUEHUN» NPOU3BEAEHNS. TepMUH «nocsiraTenbCTBO» Obin
nobasneH B KoHBeHUMO Ha bproccenbckon KoHdepeHUnn No NepecMoTpy C Lefbio OXBaTUTb
Takoe UCnosfb3oBaHMe Npou3BedeHns, KoTopoe HaHocuT yuepb aBTopy. OH OTHOCUTCS K
cuUTyauusiM, Korga npoussegeHne coobLiaeTca Takum o6pasom, YTO 3TO HAHOCUT Bpen,
aBTOpYy®.

PaCKprTbIe TpaaANUNOHHbIE 3HAHUA

«PackpblTble TpagMUNOHHBbIE 3HAHUA» OTHOCATCS K «[TPaAULMOHHBIM 3HaHUSAM, KOTOpble
AOCTYMHbI NMLaM, He ABMSIOWNMCS YleHaMy KOPEHHOM UM MECTHOWN OBLLMHbI, KOTopast
paccmaTpuBaeTcs Kak ‘HocuTernb' [TpaauUMOHHbBIX 3HaHUA]. Takue [TpaguuMOHHbIE 3HaHUS]
MOTyT BbITb JOCTYMHBLIMKU NS LWMPOKOW NyBMAMKKW, OCTYN K HAM BO3MOXEH MOCPEeACTBOM
MaTepuanbHbIX JOKYMEHTOB, VIHTepHeTa 1 NpoYmx BUOOB TENEKOMMYHMKALNA 1 3anucu.
[TpagMuMOHHbIE 3HaHWS] MOTYT ObITb PacKpbITbl TPETBMM NULLAM WX NULAM, HE SBMAIOLLMMCSA
YfieHaMW KOPEHHbIX U MEeCTHbIX OOLUUH, OTKyAa 6epyT Havano [TpaguumnoHHbIe 3HaHUs], ¢
paspeLLeHnst KOPEHHbIX U MECTHbIX OBLLMH UNn 6e3 OHoro»*°,

B nokymeHTe « CnNmncok n KpaTkoe TEXHUYECKOE MOSICHEHNE PasfnyHbiX OPM, B KOTOPbIX MOXHO
HanTn TpaguumoHHble 3HaHna» (WIPO/GRTKF/IC/17/INF/9) npuBoguTcst AONOMHUTENBHOE
06CyXaeHne packpbITbiX TPAAULMNOHHBIX 3HAHWUA 1 HEPaCKPbITbIX TPAAULMOHHbBIX 3HAHWA.

PackpbiTue

CornacHo topugmnyeckomy crioBapto bnaka, «packpbiTve» 03HayaeT BbisiBIieHNe bakToB uUnm
akT, unu npolecc obHapoaoBaHMs TOro, YTo ObINo HENM3BECTHO paHee. B cdepe aBTOpCKOro
npaBa TEPMUH «PaACKPbITUE» MOXET 03Ha4YaTb obecneyveHne Toro, YTobbl LMpokas nybnvka
BrepBble Nony4mna AocTyn K npounsseneHunto. Nepeas nybnukaums nponssegeHns saBnaeTcs
OLHOM — HO HE eQUHCTBEHHON — 13 (DOPM PaCKpPbITUS, MOCKOSbKY pacKpbITe NPon3BeLeHN
MOXET TaKkKe NPoUCXoanTb NyTeM AENCTBUN, HE CBSI3AHHbLIX C KOMUPOBAHMEM, HanpuMmep nyTem
nyGNMYHOro UCMONHEHMs 1 Nepedayn B acoup no npoesogam®. B cooTBETCTBMU C HOpMaMu
MeXa4yHapoa4HOro aBTOPCKOro npasa Npu3HaHWe Takoro npaea He SBNsieTcs ob6a3aTenbHbIM.

B bepHckol koHeeHUUU 06 oxpaHe numepamypHbIX U XyG0XXeCm8eHHbIX rpou3eedeHull

(1971 r.) roBopuTCst 06 UCNONB30BaHUM NYONNYHO PACKPbITbIX MPON3BEAEHUN B KOHTEKCTE
UCKIKOYEHMI, NPY 3TOM aBTOP MMEET NpaBO PacKpbiTb 0OLLECTBEHHOCTM CBOE Npou3BeaeHne™:.
B cooTBeTCTBUM C ONpeaeneHHbIMU HaUMOHaNbHbIMM 3aKOHaMK «NpaBo Ha pacKpbITUE»
ABNAETCHA NTMYHbIM HEMMYLLECTBEHHbLIM NMPABOM.

TpeboBaHuA 0 packpbiTun

PackpbiTvie SIBNAETCS YacTbio JIOrMYeckoro 060CHOBaHMSA NaTEHTHOrO 3akoHoAaTeNnbCTBa*,

B cooTeeTcTBMM CO cTaTben 5 [Joeogopa o nameHmHou koonepauyuu (PCT) nateHTHOe
3aKOHOAATENbCTBO HarnaraeT Ha NaTEHTHbIX 3asBuUTeNen obLiee 0653aTenbCTBO «PacKkpbi8amsb
u3o0bpemeHusi 30CMamoyYHO SICHO U MOJIHO, YmMobbl u3obpemeHue Mo2sio bbimb
ocyuwiecmerieHo crieyuanucmom 8 0aHHou obnacmuy. OpHako «TpeboBaHne 0 packpbITUN»
ncnonb3yeTcsi B NocrneaHee Bpems B ka4ecTBe 00Lero TepMmHa NpUMeHNTENbHO K pedhopmam,

38 Cam PuketcoH u xenH C. M'vH3bypr, MexdyHapoOHOe asmopCcKoe Mpaso U CMEXHbIe rpasa — 8 paMKax U 3a
pamkamu bepHckol KoneeHuyuu, Oxford, Vol. 1., p.603.

39 CnmMCoK 1 KpaTKoe TEXHNYECKOE MOSICHEHME Pa3NuYHbIX POPM, B KOTOPbLIX MOXHO HANTW TpaguLMOHHbIE
3HaHus (WIPO/GRTKF/IC/17/INF/9), NyHKT 4 npunoxeHus.

40 My6nukauna BOUC «PykoBoactBo BOMC no gorosopam B 06nacti aBTOPCKOro npaea v CMEeXHbIX Npas,

agMUHMCTPATUBHOE yrpaBneHne KoTopbiMu ocyulectensieT BOUC, u Moccapuii TEpMUHOB MO aBTOPCKOMY
npaBy U CMEXHbIM rpaBam», cTp. 282.

4 Ctatbu 10bis n 11. Cm. Takke Cam PukeTtcoH u kel C. MmH30ypr, MexxdyHapoOHOe aemopckoe rnpaso u
CMeXXHble rfpasa — 8 paMKkax u 3a pamkamu bepHckoli KoHeeHyuu, Oxford, Vol. |., p. 614.

42 CM. gnokymeHT WO/GA/32/8, cTp. 32 npunoxeHus.
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KOTOpble NPOU3OLLIM B NATEHTHOM 3aKOHOAATENbCTBE HA PErMOHarIbHOM UMW HALMOHaNbHOM
YPOBHE, 1 NPeanoXeHnsmMm o peopMmnpoBaHMN MeXayHapoaHOro NaTeHTHOro
3aKoHOAATENbCTBA, KOTOPble OYAYT KOHKPETHO HanaraTb Ha NaTEHTHbIX 3asBUTENEN
06a3aTenbCTBO pacKpbiBaTb HECKOMLKO KaTeropuin nHopMaLmm, KacatoLemncs TpaguumnoHHbIX
3HaHWIN W/UN FEHETUYECKUX PECYPCOB, KOr4a OHM UCMONb3YyoTCs B pa3paboTke n3obpeteHus,
NPUTA3aHNE Ha KOTOPOE COAEPXKUTCS B NaTEHTE UMW 3asiBKe Ha NaTeHT*,

B OTHOLLEHMM METOAOB PaCKPbITUSI, OTHOCSILLMXCSA K FTEHETUYECKUM pecypcam U TpaaULNOHHbLIM
3HaHWUAM, BbINM PAacCMOTPEHbI TP LLIMPOKMUE PYHKLUN:

- packpbITMe MNOBbIX rEHETUYECKNX PECYPCOB/TPAANLMOHHBLIX 3HAHWIN, AeNCTBUTENBHO
MCMOSNb30BaHHbIX B X04e CO34aHusi n3obpeTeHus (onucaTtenbHas yHKUMA UK OYHKLUS
NPO3payYyHOCTUN, OTHOCSLLMECS K CAMUM FreHETUHECKUM pecypcamM/TpaguuUMOHHbIM 3HAHUSIM
N K UX B3AaUMOCBSI3U C U300OpeTEHNEM);

- packpbITVe AEACTBUTENBHOIO UCTOYHUKA FreHETUYECKNX PEeCYPCOB/TPaaNLIMOHHbIX
3HaHWI (PYHKLNS PacKpbITUS NPOUCXOXKAEHNS, OTHOCALLASICS K TOMY, rAe NosyYeHbl
reHeTUYeCcKMe pPecypchbl/TpaanLMOHHbIE 3HAHMS) — 3TO MOXET KacaTbCsl CTPaHbI
nponcxoxaeHus (pasbsacHUTb, B COOTBETCTBUM C KakoW topucaukumen bbin nonyyeH
NCXOAHbIN MaTepuan), unv 6onee KOHKPETHOTO MECTOHAXOXAeHMs (Hanpumep, ons
rapaHTUM TOro, YTO AOCTYN K FEHETUYECKMM pecypcam BO3MOXEH, YTO rapaHTUpyeT
BO3MOXXHOCTb NMOBTOPEHUSI UM BOCNPOM3BEAEHUSI N306peTeHUst); 1

- obecneyveHne oba3aTenbCTBa UK foKasaTenbCTBa NpeaBapuUTeribHOro
nony4eHHoro cornacus (pyHkUMa cobnoaeHns, OTHOCALLAACA K 3aKOHHOCTM A0CTyna K
reHeTU4eCcKnm pecypcam/ TPagnLUNOHHBbIM 3HAHUSAM) — 3TO MOXET NoBreYb 3a cobou
AOKa3blBaHNE TOro, YTO reHeTUYECKNE pecypChbl/TpaguLMNOHHbIE 3HAHMS, UCNONb30BaHHbIE
B M306peTeHnm, ObINN NOMyYEHbl U UCMOMb30BaHbI B COOTBETCTBUU C
3aKOHOAATENbCTBOM, MPUMEHMMOM B CTPAHE NPOUCXOXAEHNS, TN B COOTBETCTBUN C
yCcrnoBusimu ftoboro cneumarnbHOro cornalleHunsl, B KOTOPOM OTMEYEHO NpeaBapuUTENbHOE
o6ocHOBaHHOE cornacue, unu gokasbliBaHue TOro, YTo Nofaya 3asiBkM Ha naTeHT bbina
OCyLLECTBEHa B COOTBETCTBUM C NpeaBapuTeNibHbIM 060CHOBaHHbIM cornacuem*,

Bbinn npegnoxeHbl anbTepHaTUBHbIE MEXaHM3MbI B OTHOLLEHUM TPeGOBaHMI O pacKkpbITUM®,
Ewe ogHa mexxayHapoaHas HMUmMaTuBa B OTHOLLEHUN TpeboBaHUst O packpbiTUn —
npeanaraemas cratba 29bis CoznaweHus BcemupHol mopaoeol opeaHu3ayuu (BTO) no
mop2o8bIM acriekmam rpas uHmersnnekmyasrnbHol cobecmeeHHocmu (1994 r.) (CornalueHus
TPUMC), npeanoxeHHas ans obcyxaeHns paaom cTpaH?s,

[okyMeHTUpoOBaHue

B Okcdhopackom crioBape aHrMMCKOro sidblka CoOAepXUTCA cnegyrowee onpeneneHune
AOKYMEHTMPOBAHMWSA: HAKONNEeHne, Knaccudmkaums 1 pacnpocTpaHeHne nHdopmawmu;
cobpaHHbIN B Xoae aToro matepman. [JOoKyMeHTUpoBaHue TPaaLMOHHBIX 3HAHUA MOXET
BKMOYATb UX 3anucb, permctpaumto, potorpacdompoBaHue unm BOCNPOM3BEAEHNE HA NITEHKE —
BCE TO, YTO COAEPXKUT B cebe aneMeHT (OUKCUPOBaHNS TPAOULMNOHHBIX 3HAHWUA Taknm obpasom,

43 B oTHOLWeHUn gononHuTensHow nHgopmaummn cM. gokymeHT WIPO/GRTKF/IC/16/6, cTp. 7-11 npunoxeHus 1.

44 Cwm. TexHuyeckoe nccrnegosaHne BONC oTHocuTenbHO TpeboBaHMin MO packpbITMO MHOpMaLnK,
OTHOCSLLENCS K reHeTUYECKUM pecypcam v TPaaMUMOHHBIM 3HaHuAM, nybnukaums BOUC Ne 786(E), ctp. 65.
B nioHe 2017 r 66110 BbiNyLweHO HoBOe nccnegosaHne BOMC no TpeboBaHusiM, Kacalowmumcs packpbiTUst
naTeHTHon nHdopmaumm, osarnaeneHHoe « OCHOBHbIE BOMPOCHI, CBA3aHHbIE ¢ pa3paboTkon TpeboBaHui k
PacKpbITUIO NAaTEHTHON MHAOPMAaLMKN B OTHOLLEHUN FEHETUYECKNX PECYPCOB U TPAOULMOHHBIX 3HAHUN»;
AOCTynHO Ha: http://wwws.wipo.int/publications/en/details.jsp?id=4194.

45 OokymeHT WIPO/GRTKF/IC/9/13 (anbTepHaTUBHOE NpearnoxeHue).

46 LokymeHT TN/C/W/52.
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YTO OHWM COXPAHSAIOTCA U MOTYT OblTb 4OCTYNHBIMU ANS APYTUX NAL, C LENbI UX NO3HaHWS.
J[lokyMeHTMpOBaHWe OTNMYaeTCcs OT TPAAMLMOHHBLIX CMOCOBOB COXpaHeHUs 1 nepeaayn 3HaHWM
N TPAAMUMOHHbBIX Bblpa)eHWI KyNbTypbl B pamMKax OBLLMHbI.

[lokyMeHTMpOBaHNe nmeeT 0coboe 3HaYeHne, MOCKONbKY HEPEOKO OHO SABMNSIETCA CPeacTBOM, C
NMOMOLLIbO KOTOPOTO MOAM 3a NpeaenaMy TPaanLMOHHOIO Kpyra nony4aroT A0CTyn K
TPaAMUMOHHBIM 3HaHMAM*'. B gokymeHTe « CnCOK 1 KpaTKoe TEXHUYECKOe MOsSICHEHME
pa3nnyHbIX POpM, B KOTOPbIX MOXHO HaWTU TPAANLMOHHbIE 3HAHUSA»
(WIPO/GRTKF/IC/17/INF/9) npnBoantcsa gONosHUTENbHOE 00CYXAEHNE AOKYMEHTUPOBAHHbIX
TPaAMLMOHHBIX 3HAHUIN N HEAOKYMEHTUPOBAHHbIX TPAANLUMOHHbBIX 3HAHUN.

OornxHan OCMOTPUTEIIbHOCTDb

KOpugunyeckun cnosapb «Black’s Law Dictionary» naet onpegeneHve 4omKHON
OCMOTPUTENBHOCTM KakK pa3yMHON OCMOTPUTENBHOCTU, OXXnAaemMon OT nmua, CTPEMSILLErocs
BbIMNOMHUTL NpaBoBoe TpeboBaHMe Unm 0643aTenbCTBO, M OObIYHO NPOSABASIEMON TAaKNUM FALIOM.

CnpaBeanuBoe BO3HarpaxneHue

CnpaBeanueoe Bo3HarpaxgeHue o3HavyaeT BO3HarpaxkgeHue, Bbinnadmsaemoe 3a
onpegeneHHble 4eNCTBUS, KOTOpble Oblf OCYLLIECTBIEHbI B OTHOLLEHU MPON3BEAEHMS NN
06beKTa CMEeXHbIX NpaB, B CYMME U Ha YCNOBUSX, COOTBETCTBYIOLLMX TOMY, YTO MOXET
paccMaTpuBaTbCs Kak 0bbl4HbIE KOMMEpPYeCcKMe CTaHgapThl B Criyyae, ecnv Bnagenew
aBTOPCKOro npasa Unn CMeXHbIX NpaB NpeaocTaBun paspeLlleHne Ha OCyLLeCcTBEHNE 3TOro
Aencteus. Takoe Bo3HarpaxkgeHue obbl4HO BbiNaynBaeTcs B Cnyyasx, korga
MUMYLLLECTBEHHbIE NMPaBa CBEeAEHbI K NpaBy Ha BO3HarpaxaeHue (1 B LLenoM NpMMEHSATCS Ha
OCHOBaHUKN HegobpoBonbHON NuueH3ann)*. [Jozogop BOUC no ucronHeHuUsiM u ¢hoHo2pammam
(1996 r.) (ON®D) B nyHKTe 1 cTaTbk 15 NnpegycmaTtpuBaeT, YTO UCMOSTHUTENM U NPOM3BOAUTENN
oHOrpaMm Nonb3yrTCA NPaBoOM Ha eAUHOBPEMEHHOE CrpaBeaIMBOe BO3HarpaxaeHue 3a
NPsIMOE UIM KOCBEHHOE UCMOMb30BaHMe hoHOrpamMmm, onyGrMKOBaHHbIX B KOMMEPYECKUX
uensx, ans acmMpHOro BellaHnsa nnu nodoro coobLueHnsa ans sceobLlero ceegeHns. Tem He
MeHee cornacHo nyHkTy 3 cratbun 15 nobasa [Jorosapmeatowasics CTopoHa MOXET OrpaHNYnTb
9TO NpaBo MUY — NpU YCroBUW, YTO OHa caenaeT OroBopky K [loroBopy — oTka3aTbCsl OT ero
NPUMEHEHUS.

UckniovyeHus

TepMUH «UCKNIOYEeHNsI» yCTaHaBNMBaET OrPaHUYEHNsI Ha UCNONb30BaHWE NPOU3BEAEHNS,
OXpaHSEMOro aBTOPCKUM NpaBoM. VICKNoYeHMs B NepBYIO 04epPeb KacatloTcsa 4ENCTBUI MO
OTHOLLIEHUIO K OXpaHSeMbIM 3rieMeHTaM. VIHOr4a NoHSATME «UCKIIOYEHUSA» OXBaTbiBaeT
3aKoHoAaTenbHble peLleHns (HanpumMep, TEKCTbl 3aKOHOB UK CyAebHbIX peLleHnii), B
COOTBETCTBMM C KOTOPbIMM MOHOMONWS BriagernbLa nepectaeT pacnpoCTPaHATLCS Ha
onpegeneHHble OpuUrMHarbHble NPOM3BEAEHNS, OQHAKO B LLeSIOM 3TO OTHOCUTCS K
onpeaeneHnto Toro, Kakne Buabl UCNOMb30BaHUSA OXPaAHSAEMbIX 3NIEMEHTOB He TPebyoT HY
Bbl4aun paspeLLeHusi, HU BbinnaTbl Bo3HarpaxaeHus*®. B bepHckol KoHeeHuyuu 06 oxpaHe
niumepamypHbIX U Xy0oxecmeeHHbIX rpousdsedeHud (1971 r.) npegyCMOTPEHO NPUMEHEHME
TPEXCTYNeH4YaTon NPOBEPKM AN onpeaeneHns BO3MOXHOCTU pa3peLleHUst UCKITIYEHNIA:

47 OT4eT 06 MHCTPYMEHTapUM MO YNPaBREHUI0 MEXaHU3MaMU BIUSIHUSE MHTENNEKTyanbHON COGCTBEHHOCTMN Npu
OOKYMEHTUPOBAHNM TPaAMLMOHHBIX 3HaHWI U reHeTnyecknx pecypcoB (WIPO/GRTKF/IC/5/5), ctp. 4
NPUINOXEHUS.

48 My6nukauna BOUC «Pykosoacteo BOMC no gorosopam B 06nacti aBTOPCKOro npaea v CMEeXHbIX Npas,

afMVHUCTPaTMBHOE yNpaBreHne KoTopbiMu ocyllecTenset BOUC, n Mnoccapuii TEpMUHOB MO aBTOPCKOMY
npaBy M CMEXHbIM NpaBamy.

49 WMccnepoBaHue «MckntoveHnst U orpaHNYeHnst B aBTOPCKOM MpaBe U CMEXHbIX MpaBax», NoAroToBNeHO
Mbepom Cupurennu, WCT-WPPT/IMP/1, 1999 r., cTp. 2.
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(i) mcknoYeHne MOXET pacnpPOCTPaHATLCA NULWb Ha onpeaeneHHble ocobble cny4vau;

(ii) mcknoYeHne He OMKHO NPOTUBOPEUYNTL HOPMalibHOMY MCMOSTb30BaHMIO MPOM3BELEHMUS U
(iil) oHO He AOMKHO yLWeMNATb HEOOOCHOBAHHBIM 06Pa30M 3aKOHHbIE MHTEPECHI BNagenbLes
npas®°.

BbipaxeHue gencremem

«BblpaxeHus OencTBEeM» 03HAYaeT BblpaXkeHWsl NOCPEACTBOM Tena Yenoseka®. OHu moryT
BKIMOYaTb HAPOAHbIE TaHLbl, APAMAaTYPruio U XyO0XeCTBEHHbIe (OPMbl 0BPAA0B 1 He
HY)XOalTCA B BOMMOLLEHNM B MaTepuanbHon oopme, Hanpumep, B Xopeorpadm4eckoi
3anucu®.

BbipaxeHus conbknopa

B Tunoebix nonoxeHusix BONC-FOHECKO (1982 r.) «BblpaxkeHus1 onibkropa» o3Ha4varoT
NPOu3BEeAEHMS, COCTOSALLME NX XapaKTEPHbIX 3NEMEHTOB TPaAMULMNOHHOTO KySbTYPHOro
Hacnegus, paspaboTaHHbIX U COXPaAHEHHbIX OOLLMHOM CTpaHbl NN OTAENbHBIMU €€
NPeACTaBUTENSAMMU, OTPAKAOLLNX TPAAULMOHHBIE XyO0XKECTBEHHbIE YasiHUSI Takow OOLLMHbI, B
YaCTHOCTH:

(i)  ycTHble BblpaXeHusi, B YaCTHOCTU HAPOAHbIE CKa3aHUs, Hapo4Hasa NO33ns U 3aragku;
(i)  my3blKanbHbIE BblpaXXeHUs1, B YaCTHOCTU HApOOHble NMECHU U MHCTPYMEHTarbHas My3bika;

(i)  BbIpaXeHWs 4eNCTBUEM, B YaCTHOCTU HApOAHbIEe TaHUbI, ApaMaTyprud un
XYOOXeCTBEHHble hopmbl 06pAa0B, HE3ABMCUMO OT TOrO, BOMSIOLLLEHBI OHM B MaTepuarbHyto
dopMy, UK HET; n

(iv) BblpakeHus B MaTepuansHoin dpopmess,

B koHTekcTe MKIP TepMuHbI «TPaaMLUMOHHBIE BbIPAXEHUSA KYNbTYPbI» U «BblpaXKeHns
donbKopa» ABMASTCA CUHOHUMUYHBIMU 1 B3aUMO3aMEHSAEMbIMMU.

CoxpaHeHue ex-situ

B oTHowWweHnn onpeaeneHus «coxpaHeHune ex situ» B ctatbe 2 KoHgeHUUU 0 6UOI02U4ECKOM
pa3Hoobpa3suu (1992 r.) «ex situ» MOXeT NMOHMMAaTLCA KaK «KOMMOHEHTbI BUONOrNMYecKoro
pa3Hoobpa3nsi BHE UX eCTECTBEHHbIX MECT OBUTaHNS».

[Jo6GpocoBecTHas nNpakTuka

BblpaxeHue «gobpocoBecTHasa NpakTuka» UCNonb3yeTcsi B ONpeaeneHHbIX NOMoXeHMsaX
GepHckol KoHeeHyuu 06 oxpaHe iumepamypHbIX U Xy00oxXecmeeHHbIX rpousdsedeHud (1971 r.)
B OTHOLLEHUWN UCKIOYEHUA N3 aBTOPCKO-NPaBOBOM OXpaHbl (CM. NyHKT 1 ctatbn 10,
KacarLnncs UMTMPOBaHUs, a Takke NyHKT 2 ctatbn 10, kacatowmmncs cBo6ogHoro
MCNonNb30BaHWsA Npom3BeaeHN B 06beme, onpaBaaHHOM NOCTABIIEHHON LENbO, B KAYecTBe
UnncTpauum y4ebHoro xapakrepa). [ns onpegeneHuns Toro, kakas npaktmuka MoXeT

50 MyHKT 2 cTaTby 9.

51 TunoBble NONOXEHMS AN HALUMOHanNbHbIX 3aKOHOAATENbCTB 00 OXpaHe BblpaXXeHuin honbkriopa ot
HEe3aKOHHOrO UCMOMb30BaHNSA 1 APYrMX HaHOCAWMX ywepb aencteun, 1982 r., nyHkT 37.

52 TunoBble NONOXEHMS AN HAUMOHAamNbHBIX 3aKOHOA4ATENLCTB 00 OXpaHe BbIpaXXeHUn honbkiopa oT
HEe3aKOHHOTO UCMOMb30BaHNSA U APYrMX HAHOCALLMX yLiep® AeNCTBUA, NyHKT 37.

53 TunoBble NOMNOXeHMs AN HaUuMoHanbHbIX 3aKkoHoOATeNbCTB 00 OXpaHe BblpaxeHuin donbkrnopa ot

HE3aKOHHOrO MCMOSb30BaHMS 1 OPYIMX HAHOCALLMX yliep6 aeicTBui, pasgen 2.
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cuMTaThCs «406POCOBECTHOMN», CrieayeT NPUHATL BO BHUMAHUE KPpUTEPUM TPEXCTYNEHYaTow
npoBepkn™?,

MpaBa hepmepoB

B ctatbe 9.1 MexdyHapodHozo dozosopa Mpodo8osibCMEEeHHOU U CeflbCKOX035UCMBEHHOU
opzaarusayuu (PAO) o eeHemuYecKux pecypcax pacmeHud 0ns rnpouseodcmea
rnpodoeosibcmeusi U 8e0eHUs1 cefibCKo20 X03slcmea NpU3HaeTCcs «TOT OFPOMHbIN BKMag,
KOTOPbI BHOCAT 1 ByayT BnpeAb BHOCUTb B COXpPaHEHNE N pa3BUTUE reHETUYECKNX PeCYpPCOoB
pacTeHWI, KOTOPble COCTABNAOT OCHOBY 41151 NPOM3BOACTBA NPOLOBOSILCTBUA U
CENbCKOXO3ANCTBEHHOW NPOAYKLMM BO BCEM MUPE, MECTHbIE N KOPEHHbIE OBLWMHBI U hepmepbl
BCEX PErMOHOB MMNpa, 0COBEHHO LEHTPOB MPOUCXOXOEHUS U pa3HOOOpasns KynbTyp».

Cratbs 9.2 onpepenseT «npaBa hepMepoB» crnegyowmm obpasom: «(a) oxpaHa
TPaAMLMOHHBIX 3HAHUI, KAacaloLWMNXCsl TeHETUYECKNX PECYPCOB pacTeHu 4Nsi NPON3BOACTBA
NPOAOBONBLCTBUA U BeAEHUS cenbckoro xo3ancTtea; (b) npaBo Ha paBHOMpPaBHOE yyacTue B
pacnpeaeneHum Bblrog, nofy4aemMblX OT UCNOSb30BaHNUS reHETUYECKNX PECYPCOB pacTeHumn
ANS NPON3BOACTBA NPOAOBOSILCTBUSA U BEAEHMS CENbCKOro X03ANCTBA; 1 (C) NpaBo Ha ydacTune
B MPUHATMM PELLUEHUI Ha HaLMOHaNbHOM YPOBHE MO BOMPOCaM, CBA3aHHbIM C COXPaHEHMEM U
YCTOMYMBBIM MUCMOSb30BaHNEM rEHETUYECKMX PECYPCOB pacTeHMIN 1S NpoM3BOACTBa
NPOAOBONBLCTBUA U BEAEHUSA CENbCKOro xo3ancTea». B ctatbe 2 MexdyHapodHo20 KoOeKkca
rnosedeHus NpodoeoribcmeeHHOU U ceribecKkoxossaticmeeHHoU opaaHusauyuu (PAO) npu cbope u
rnepedaye 3apoldbiwesol ria3Mbl pacmeHull 3TOT TEPMUH ONpeaenseTcs cnegyoLwmm
o6pasom: «npaBa, BbiITEKAKOLLME U3 NPOLLIIOro, HacTosLero n dyayuwero Bknaga oepmepos B
COXpaHeHne, COBEPLUEHCTBOBAHME M NPEAOCTABEHNE FEHETUYECKMX PECYPCOB PacTEHUN,
0CODEHHO B LieHTpax NpoucxoxaeHust / pasHoobpasus. OTu NpaBa npuvHagnexaT
MexayHapoaHOMy CcoobLLECTBY, BbICTYNatLEMy B Ka4eCTBE JOBEPUTENBHOIO yrnpaBnsaoLwero
B MHTepecax HbIHELWHMX 1 ByayLmnx NOKONeHn hepmMepoB, B Liensix obecneyeHns nosHom
BbIroabl ANa oepMepoB M NOAAEPXKKN MPOAOIPKEHNSA NX B3HOCOB, a Takke A0CTMXKEHMS 0BLLMX
uenen MexgyHapoaHoro npoekta PAO No reHeTMYECKUM pecypcam pacTeEHUNY.

dukcauusa

CornacHo topugunyeckomy crnoeapto briaka, dmkcaumen aBnsieTca Npouecc unn pesynbTtaT
3anncu aBTOPCKOro NpounsesefeHus B ocsisaemoln oopme. Pukcaumnsa nponssegeHns nnm
06beKTa CMeXHbIM NpaB B MaTepuarnbHon oopmMe (B TOM YnCne XpaHeHe B NaMsTy
9NEKTPOHHOrO YCTPOMCTBA (KOMMNbIOTEPA)), 4OSPKHA MPOM3BOANTLCA B AOCTATOYHO CTAbMbHOMN
dopme n Takum o6pas3om, YTOObI Ha OCHOBE 3TOr0 Npou3BeneHne NN 06 bLEKT CMEXHbIX NpaB
MOXeT ObITb BOCMPUHAT, BOCNIPOU3BEAEH U coobLLeH Ao Bceoblero ceeaeHuns®. dukcauums
B MaTepuanbHou hopme He Bcerga aBnseTcs HeobxoanumbIM yYCroBMEM OXPaHOCNOCOBHOCTH,
ofHako bepHckas KoHeeHuusi 06 oxpaHe fiumepamypHbIX U XyO0XXeCmeeHHbIX rpou3sedeHul
(1971 r.) npegycmaTtpumBaeT, YTO HaUMOHamnbHbIM 3aKOHOAATENbLCTBOM B 0611aCTM aBTOPCKOro
npaBa pukcaums MoOXeT GbiTb MPeAnMcaHa B Ka4ecTBe Takoro ycroBms®®. dukcaums B
MaTepranbHOn (hopMe TPaaULNOHHBIX BbIPaXXEHUI KynbTypbl MOXET co34aTh HOBblE NpaBsa
NHTEeNNeKTyanbHOM CO6CTBEHHOCTUN Ha Takylo pmKcaLmio, U 3TK nNpasa MoryT ObITb
HEenoCcpeaACTBEHHO MCMOMb30BaHbl AN OXpaHbl CaMUX TPALAULMOHHbLIX BblipaXXeHWI KynbTypbl —

54 My6nukauna BOUC «PykoBoacteo BOMC no gorosopam B 06nacti aBTOPCKOro npaea v CMEeXHbIX Npas,
agMUHMCTPATUBHOE yrnpaBneHne KoTopbiMu ocyulectensetT BONC, u Mmoccapumin TEpMUHOB NO aBTOPCKOMY
npaBy U CMEXHbIM rpaBamy», cTp. 289.

55 My6nukauna BOUC «Pykosoacteo BOMC no gorosopam B 06nacti aBTOPCKOro npaea v CMEeXHbIX Npas,
afMVHUCTpaTMBHOE ynpasreHne koTopbiMu ocywectansetr BOUC, n MMoccapuii TepMUHOB NO aBTOPCKOMY
npasy 1 CMeXHbIM rnpasamy», cTp. 290.

56 MyHKT 2 cTaTbu 2
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Takas cTpaTerusi ucnonb3oBanach A5 OXpaHbl APEeBHEro HacKanbHOro nckyccrea®’.
Bricka3biBanocb MHEHWUE, YTO M3-3a UCMOMb30BaHNS TEPMUHA «BbIPAXKEHME» MOXET
BO3HUKHYTb BneyatneHve, 6yaTo 4ns oxpaHbl TPAAUUMOHHBIX BblpaXKeHWU KynbTypbl
cylecTByeT TpeboBaHue Nno ux gukcaumnm®s,

donbKnop

B cooTBeTCcTBUM C OnpefeneHnem, coaepxawmmesa B PekomeHOayuu o coxpaHeHuu
mpaduuuoHHoU Kyrbmypbi u ¢horbkiopa (1989 r.) OpraHmsaumm O6beanHeHHbIX Hauun no
BONpocam obpasoBaHus, Hayku u kynbTypbl (KOHECKO), «donbknop (unu TpaguumoHHas u
HapogHas KynbTypa) — eCTb COBOKYMHOCTb OCHOBAHHbIX Ha TPaAMUUSAX KyNbTYPHOrO
coobuectBa TBOPEHWI, BbIP@XXEHHbIX FPYMNON UNn NHANBUAYYMaMU U NPU3HAHHbBIX B Ka4yecTBe
OTPaXXeHUs1 YasiHUN COOBLLECTBa, ero KynbTYPHOW 1 couunarnbHON camMobbITHOCTY;
onbKNopHble 06pasupbl M LEHHOCTU NepeaarTcs YCTHO, NyTEM MMUTaLMW UNU ApYruMu
cnocobamn. Ero chopmbl BKNOYAKOT, B YHAaCTHOCTWU, S3bIK, UTEpaTypy, My3blKy, TaHLbl, Urpbl,
Mudponoruo, 06psaapl, 0bblibaun, pemecna, apxXuTeKkTypy 1 apyrne Buabl Xy4OXeCTBEHHOro
TBOpYECTBaY.

MepBble NOMNbITKA AKCNANMLUTHOIO YperyrimpoBaHms BONPOCOB MCMOMb30BaHUSA TBOPEHUIA
donbkrnopa 6binn NpegnpPUHATLI B paMkax 3akoHOB 06 aBTOPCKOM NpaBe HECKOSTbKMX CTpaH
(TyHnca B 1967 1., Bonueun B 1968 r. (NMMLWb B OTHOLLEHUN MY3blKanbHOIo dponbknopa), Yvnm B
1970 r., Mapokko B 1970 r., Ammknpa B 1973 r., CeHerana B 1973 r., KeHun B 1975 1., Manu B
1977 r., bBypyHan B 1978 r., KoT-a’ViByape B 1978 r., 'BMHee B 1980 r., a Takke B TUNoBom
3akoHe TyHuca 06 aBTOpCKOM NpaBe AN pasBuBarowmxcsi ctpad B 1976 r.) n mexxagyHapogHoM
porosope (paspaboTtaHHbin B baHrn B 1977 r. Tekct KoHBeHUMn 06 AdppukaHcKom
pernoHanbHOM OpraHu3aumn HTennekTyanbHom cobcTBeHHOCTU, Aanee «KoHBeHUns
APOUC»). Bo Bcex aTnx TekcTax npomsseneHus osibknopa paccmMaTpuBatoTCcs Kak YacTb
KynbTYPHOro Hacneaus Hauuu («TpaguuMoHHOro Hacneansa», «KynbTYPHOro Hacneansay;

B Ynnm — «obLecTBEHHOro 4OCTOAHUS KyNbTYpbl», UCNONb30BaHME KOTOPOro TpebyeT nnarthl).
Tem He MeHee, MOXXHO NO-pa3HOMY NMOHMMATb 3HaYeHNe TepMuHa «(POnbKNop», B KOTOPOM OH
ynotpebnseTcsa B 9TUX TekcTax. BaHbiM aBTOPCKO-NpaBOBbLIM 3N1IEMEHTOM, ObLNM ANg
NpvBEOEHHbIX B 3TUX TEKCTax onpeaeneHnin B COOTBETCTBUM C yKa3aHHbIMU 3akoHaMu (Kpome
Tunoeozo 3akoHa TyHuca, B KOTOPOM HE COAEPXKUTCA onpeaeneHuns), ABNSeTcs To, YTo
donbknop A4omKeH BbITb CO34aH aBTOpaMK, YUbs JIMMHOCTL HEUM3BECTHA, HO KOTOpPbIE
NpeanosnoXUTENbHO ABNAIOTCS UK ABNSNANCH rpaxgaHamu ctpadbl. B KonseHyuu APOUC
YyNOMMHAIOTCA TBOPEHNS «OBLUUH», @ He aBTOPOB, YTO pasrpaHNyYMBaeT TBOPEeHUS honbkriopa
OT NPOM3BESEHUIN, OXPAHSAEMbIX TPAOULMOHHBIM aBTOPCKMM NpaBoM. B Turnoeom 3akoHe
TyHuca onpegeneHne onbKnopa aHo C UCNOoNb30BaHMEM 060UX 3TUX anbTepHATUBHbIX
BO3MOXHOCTEN U paccMaTpuBaeT ONbKIIOp Kak TBOPEHNS «aBTOPOB, KOTOPbIE
NPeAnoNOXUTENbHO ABMSIOTCS rpaXgaHamm COOTBETCTBYHOLLEN CTPaHbI, UM 3THUYECKNX
obwmH». B cooTBeTCTBUM C 3aKkOHOM Mapokko, hoSibKNop oxBaTbIBaeT «BCEe
HeonybnnkoBaHHbIE MPON3BEAEHMS TAKOro poaay, npu aToM 3akoHbl Armknpa n TyHuca He
OrpaHNYMBalOT OXBaT MNOHATUS «PONBbKIOP» HeonybnMkoBaHHbLIMU NponsBedeHnsmn. B 3akoHe
CeHerana npucyTcTByeT YeTKOE NOHMMaHWE NOHATUA PONbKopa, Kyaa OTHOCATCS Kak
nuTepaTypHble, Tak N XyAoXecTBeHHble nponsseneHns. B Koneernyuu APOUC n Tunosom
3aKkoHe TyHuca NnpeaycMOTPEHO, YTO (PONbKOP BKIOYAET U Hay4Hble paboTbl. BonblwMHCTBO
N3 yKasaHHbIX 3aKOHOB MPU3HAKT «NPOM3BESEHNSA MO MOTUBAM (DOSTbKIIOpa» B Ka4ecTBe
OTAENbHOW KaTeropun NnponssedeHnn, Ansi MICNOSb30BaHUA KOTOPbIX B KOMMEPYECKUX Liensix
TpebyeTcs oaoGpeHne KOMNETEHTHOro opraHa®.

57 Teppu AHke, «HecaHKUMOHMPOBaAHHOE BOCNPON3BEEHMNE HAaCKarnbHOro UCKyCccTBa»: TemaTuyeckue
nccrnepoBaHnsa B 06nacTy MHTENNEeKTyanbHOM COBCTBEHHOCTU U TPaAULIMOHHBIX BbIPaXXEHWI KyNbTypbl,
BOWC, 2003 r.

58 Ot4yeT cemHaguaTon ceccun Komnteta (WIPO/GRTKF/IC/17/12), nyHkT 50.

59 TvnoBble NONOXEHUS A5 HauMOoHasbHbIX 3aKOHOAaTeNbCTB 06 OXpaHe BblpaxkeHui dponbknopa ot

HEe3aKOHHOrO UCMOMb30BaHNSA U APYrMX HAHOCALWMX yuiepb aencTeui, 1982 r., yacTb |, NyHKTbI 5-7.
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PopmManbHOCTb

KOpugudeckun cnosapb bnaka onpegenseTt hopmanbHOCTL Kak 4ENCTBUE, B YAaCTHOCTU B
yCTaHOBIEHHON hopMe 1nu B COOTBETCTBUM C 0ObIMHO NpoLieypoi, KOTOPOe AOMKHO BbiTb
OCYLLECTBIIEHO OS5 JOCTUXKEHUS onpeaeneHHoro NpaBoBoro pesynbrtata. B koHTekcTe
aBTOPCKOro npasa TeEpPMUH «PopManbHOCTby 0603HavYaeT npoueaypHoe unm
agMuHUCTpaTuBHoe TpeboBaHue, Hanpumep, TpeboBaHne pasmeLleHns yBeaoMneHnst oo
aBTOPCKOM MpaBe, NpeaoCcTaBeHns KON Unn peructpawmm, KoTopoe A0MKHO ObiTb
BbINOSIHEHO B Ka4eCTBE YCNOBUS A5 NprobpeTeHnss aBTOPCKOro npasa Unmn CMeXHbIX Npas,
NONb30BaHWSA UMW UMK KX OCYLLLECTBIEHMUS (BKMNoYas ob6ecrneyeHHOCTb NPaBoOBOM CaHKLmen)®.
B cooTtBeTcTBUN C BepHckou KoHeeHyuel 06 oxpaHe nnumepamypHbIX U XyO0oXecmeeHHbIX
npouseedeHuti (1971 r.), CoanaweHuem BcemupHol mopeoegoli opearHusayuu (BTO) no
mop20o8bIM acriekmam ripae uHmesnnekmyarsHol cobecmeeHHocmu (1994 r.) (CornawueHmem
TPUMMC), Jozosopom BONC o asmopckomy nipasy n [Joecosopom BOUC ro ucrnonHeHUsm u
poHo2pamMmam Nonb3oBaHWE NpaBaMn U UX OCYLLIECTBIIEHNE He CBA3aHbl C BbIMOMTHEHUEM
Kakmx Obl TO HU GbINO hopMansHocTen®?:,

FeHeTHM4Yecknn maTtepuan

B cooteeTcTBMM CO cTaTben 2 KoHeeHyuuU o buonoaudeckom pa3Hoobpasuu (1992 r.) TepMuH
«reHeTU4eCcKMn MaTepuany o3HavaeT «ntbon maTepman pacTUTENbHOro, XXUBOTHOTO,
MUKPOBHOIO 1 MHOrO NPOUCXOXAEHUSI, coAepKaLLumii PyHKLUNOHAmNbHbIE €4NHNLLbI
HacneacTBeHHOCTU». Kpome Toro, BbiCKa3blBarocb NpeasioXkeHne 0 ToM, YToObl TEPMUH
«reHeTMYeCKMn maTepuan» NoHMMarncs «kak MaTepuan u3 Kakoro 6bl TO HY BbIno
BMONOrMYECcKoro NCTOYHNKA, B KOTOPOM €4UHULIbI HACNEeACTBEHHOCTM OKa3blBalOT BMSHUE UM
BbIMONHAOT PYHKLUMN»E2,

FeHeTU4YecKne pecypcobl

B cootBeTcTBMM CO cTaThen 2 KoHgeHyuUuU 0 buonoaudyeckom pa3Hoobpasuu (1992 r.) TepMuH
«reHeTU4ecKMe pecypchbl» 03Ha4YaeT «reHeTUYECKUA MaTepurarn, NpeacTaBnsoLLnia
haKTUYECKYIO UM NOTEHUMANBHY LEHHOCTbY.

B ctatbe 1 peweHus Ne 391 AHdckozao coobuwecmsa o pexxume docmyrna K 2eHemu4eckum
pecypcam (1996 r.) gaeTcs WMNPOKOe onpeaeneHne «reHeTUYECKUX pecypcoBy»: «BECb
Ouonornyecknin matepmarn, KOTopbli COOEPXKUT rEHETUYECKYHO MHAOPMAaLNIO, UMEIOLLLYIO
pearnbHyH UM NOTEHLMANbHYI LEHHOCTbY.

B Moccapun MpoooBonbCTBEHHOM M CENbCKOX03AUMCTBEHHON opraHu3auum (PAO) no
pbIGONOBCTBY 3TOT TEPMMH ONpeaensaeTcs Kak «3apoblleBas nrna3ma pacTeHUI, KUBOTHbIX
NN apyrmx opraHM3MoB, coaepiKalliasi nofies3Hble CMMBOSbI, UMEIoLLMEe OENCTBUTENbHOE U
NoTeHUManbHoe 3HavyeHne. B ogoMallHEeHHbIX BUAax 3TO CyMMa BCEX FEHETUYECKMX
KOMOMWHaLMI, NOMYYEHHbIX B MPOLECCE 3BOMHOLUNY.

60 My6nukauuns BOUC «PykoBoacteo BOUC no poroBopam B 06nacTv aBTOPCKOro npasa v CMEXHbIX Mpas,
afMVHUCTpaTMBHOE ynpasreHne KoTopbiMu ocywectansetr BOUC, n Moccapuii TepMUHOB NO aBTOPCKOMY
npasy U CMeXHbIM npasam»: cTp.-290.

61 MyHkT 2 ctatbun 5 BepHckon KoneeHuwmm, nyHKT 1 ctateun 9 Cornawenus TPUMC, nyHkT 10 ctaTtem 25
Horosopa BOUC no aBTopckomy npaBy u ctaTesa 20 [loroBopa BOUMC no ncnonHeHusm un ooHorpaMmmam.
Cwm. Pykooacteo BOUC no goroBopam no aBTOPCKOMY MPaBy M CMEXHbLIM NpaBam, aaMUHUCTPaTUBHOE
ynpasneHue kotopbiMu ocylectenseTr BONC, n moccapuin TepMMHOB, OTHOCSLLIMXCA K aBTOPCKOMY Npasy U
CMEeXHbIM npasam cTp- 291.

62 HokymeHT UNEP/CBD/WG-ABS/9/INF/1 (KoHuenuus reHeTudecknx pecypcoB B KoHBeHUMM 0 BronorniyeckomM
pa3Hoo6pasun 1 ee B3aUMOCBSA3b C (OYHKLMOHANBbHLIM MEXAYHapOaHbIM PEXUMOM AOCTYNa U COBMECTHOIO
nonb3oBaHUA Bbirogamm), cTp. 8.
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B APpYyrnx rnpaBoBbIX JOKYMEHTaXx Npu CCblfike Ha reHeTnu4eckne pecypcCbl NUCMNOJb3YHOTCA
pas3nnyHble TEPMUHbI:

B cmambe 2 MexdyHapoOdHo20 0ocoeopa PAO 0 pacmumeribHbIX 2eHEMUYECKUX pecypcax,
ucrionb3yembix 0515 npousgodcmea npodo8oribcmausi U 8e0eHUSs Ce/IbCKO20 Xo3slicmea

(2001 2.) «pacmumeribHble 2eHemu4Yeckue pecypcbl» 03Hadarom «obol mamepuarnl
pacmumersibHO20 MPOUCXOXO0eHUS, 8KITrYas pernpolyKmuUeHbIt U eezemamuegHbil nocadoyHbIt
mMamepuari, cooepxawull pyHKUUOHaNbHble eOUHUUbI Haciie0cmeeHHOCMU .

B cmambe 2 MexdyHapoOHo20 kodekca rnosedeHusi Ornsi cbopa u nepedaydu 3apodbiuiesoli
nnasmbil pacmeHuti @AO (1993 e.) pacmumeribHble 2eHemu4ecKue pecypchbl onpedessitomcs
Kak «pernpodyKkmugHblIl uninu eeeemamueHbili nocadoy4HbIl Mamepuas pacmeHul.

B nynkme 1(a) cmambu 2 MexdyHapodHozo rnpoekma ®AQO 1o pacmumeribHbIM U
2eHemu4eckum pecypcam (1983 r.) aTOT TepMUH OnpeaenseTcs Kak « penpoayKTUBHbIN UMK
BEreTaTMBHbLIN NOCA40YHbIN MaTepuan cnegyowmx KaTeropmin pacTeHUn: i) MCnosnb3yemble
KynbTMBMPYEMbIE BUAbI (COPTA) M BHOBb pa3paboTaHHble BUAbI; ii) ycTapeBluMe CopTa;

iil) NpMMUTMBHBIE CopTa (MeCTHbIe copTa); iv) AMKME U COPHAKOBbIE BUAbI, MMetoLLme 6nnskoe
POACTBO C KyNbTUBMPOBAHHLIMM BUAAMU; U V) crieuumarnbHble reHeTudeckme oAbl (BKoyas
3NUTHbIE POHALI N OENCTBYIOLLME NNHUN CENEKLMOHEPOB U MyTaHTbl)». MexayHapoaHbIn
NMPOEKT HE COOEPXKMUT CCbINOK Ha «(PYHKLMOHANbHbIE eANHULbI HACNeACTBEHHOCTUY.

Hacneaue (kopeHHbIX HapoAoOB)

TepMUH «Hacnegue KOpPeHHbIX HAapPOAOoBy» (M NPOYUX HAPOAOB) UMK «KYNbTYpPHOE Hacneane
KOPEHHbIX HAPOAOBY» B LIESIOM OTHOCUTCS K TOMY, YTO onucbiBaeTcs B [poekme npuHyunos u
PYKOBOOAUUX yKa3aHUU Mo oxpaHe Hacnedusi KopeHHbIX Hapodos (2000 r.), paspaboTaHHOM
Mpencenarenem-goknagymkom NogkoMmMccum No NOOLLPEHMIO U 3alLMTe NpaB YernoBeka
r-xom Apukon-Upan Jasc. B nyHkTax 12, 13 n 14 PykoBoasaLWwmMX yKa3aHUn cogepxartcs
onpegenexHus.

IMyHKT 12 rnacuT: «Hacnegmne KopeHHbIX HAapPO4O0B HOCUT KOSIITEKTUBHbINA XapakTep N1 COCTOUT M3
BCex 06bEKTOB, 4OCTONPUMEYATESNbHbBIX MECT Y 3HAHWIA, B TOM YMCIE A3bIKOB, OCHOBHbIE
CBOMCTBA UMK UCMOSb30BaHNE KOTOPLIX NepeaaeTcs U3 NOKONEHNs B NOKONEHUE U KOTopble
paccmaTpuBaloTCs Kak HepaspblBHO CBSA3aHHbIE C onpeaenieHHbIM Hapoaom nmbo ero
TeppuTopren TpaguunMoHHOro NPUPOAONoNb30BaHNs. Hacnegme KOpeHHbIX HAapOA4OB TakkKe
BKMoYaeT 00beKTbI, AOCTONpUMEYaTeSibHbIE MECTa, 3HaHUS, a Takke nutepaTypHble unu
XYOOXECTBEHHbIE NPOM3BEAEHNS ATUX HAPOLOB, KOTOPbIE MOrYT ObiTb CO34aHbl UM BHOBb
oBHapyxeHbl B 6yayuiem Ha ocHoBe X Hacneausa». [yHKT 13 rmacut: «Hacnegme KOpeHHbIX
HapOAOB BKIOYAET BCE ABWXKUMbIE KYNbTYPHbIE LLEHHOCTU, KOTOPbIe OnpeaeneHbl B
cooTBeTCTBYOLWMX KOHBEHUMAX KOHECKO; Bce Buabl NUTEpaTypHbIX UK XyO0XKECTBEHHbIX
NpoM3BEAEHNI, TAKNX KaK My3blka, TaHLbl, NECHU, LEPEMOHMU, CUMBOSTbI U 3HAKW,
noBecTBOBaTENbHbIE N MO3TUYECKNE NPOU3BEAEHUS, a TaKkke BCe (POPMbl AOKYMEHTMPOBAHMS,
npuHagnexawme KopeHHbIM Hapo4am UM BbINOMHEHHbIE UMW; BCE BUObI HAY4YHbIX,
CENbCKOXO3ANCTBEHHbIX, TEXHUYECKNX, MEONLIMHCKUX, SKOSTOrMYECKMX 3HAHWUI U 3HAHWMN,
CBsA3aHHbIX ¢ Bopa3Hoobpa3snem, BKNoYasa MHHOBALMM HA OCHOBE 3TUX 3HAHUN, KyNbTypHbIE
copTa, NekapCTBEHHbIE CPeacTBa U MeAUKAMEHTbI 1 BUAbI NCNONb30BaHMS riopbl U dhayHbl;
HeBWKMMbIE KYNbTYPHbIE LLIEHHOCTU, Takne KaK CBSALLEHHbIE MECTa KyfbTYPHOro, NPUPOLHOro 1
NCTOPUYECKOro 3HAYEHUS U MeCcTa 3aXOpoHeHU». TTyHKT 14 rmacut: «Kaxgbli danemMeHT
Hacneansa KOpeHHbIX HApOA4OB UMeeT BnaaerbLes, KOTOPbIMU MOTYT SBMATLCA HAPO, B LerioMm,
OTAenbHasi CeEMbS UNK KnaH, oobegnHeHne unm obwmHa, nnbo oTaenbHble NUua, KoTopble
NpoLLn cneyunanbHoe obyYyeHne nnm nHMLmMauunio gnst Toro, 4Tobbl BeiCTynaTh B KA4ecTBe
Takoro poga xpaHutenen. Bnagensubl Hacneams AOMKHLI ONpeaenaTbCa B COOTBETCTBUN C
obblvasiMK, 3aKOHaMK M NPaKTUKOM CaMUX KOPEHHbIX HapodoB». B uenax HacToawmx
PykoBOOSALWINX YKa3aHMI «KyNbTYpHOE Hacrneame KOpeHHbIX Hapo4oB» O3HavaeT BCe 0ObEKTHI,
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Co3[aHHble, BOMMOLLEHHbIE U MPOM3BEeAEHHbIE Kak B MaTepuarnbHOi, Tak U B HemaTepuanbHou
dpopMe, KOTOpbIE COCTOAT U3 XapaKTEPHbIX 3NIEMEHTOB KyIbTypbl KOPEHHOIO Hapoaa U KoTopble
paspabaTbiBalOTCA U COXPaHSATCA 3TUM HAaPOAOM NGO OTAENbHLIMU ero NpeacTaBUTENSMU,
€cnv Npov3BeaeHne oTpaxaeT TPaAMLMOHHbIE BblpaXKeHNs 3TOro Hapoaa B obnactu
nUTepaTypbl, XyA0XEeCTBEHHOro TBOpYECTBa UK Haykn. Takue cosdaHHble, BOMIOLWEHHbIE 1
npounsBeeHHble 0GbEKTbI BKIHOYAOT NPaKTUKY, BOCMPOU3BEAEHWE, BbipaXkeHne, a Takke
MHCTPYMEHTLI, 06 bEKTbI, apTedakTbl, AOCToNpMMeYaTerbHble MecTa U CBA3aHHbIE C HUMU
KyNbTypHblE NPOCTPAHCTBA, KOTOPbIe NPU3HaHbI KOPEHHbLIMM HAapoa4aMM 1 OTAENbHBIMU KX
npeacTaBUTENSAMU Kak YacTb UX KyNbTypHOro Hacrneamsi. OHM Takke BKIOYAOT 3HaHUS,
BO3HMKAIOLLME B pe3ynbTaTe UHTENNEeKTyanbHON U UHTYUTUBHOW OEATENbHOCTU B
TPagULUMOHHOM KOHTEKCTE, B TOM YMCIEe HOY-Xay, HaBblKi, UHHOBALMM, NPaKTUKa U NO3HaHWS,
COCTaBNALLME YaCTb CUCTEM TPAOULMOHHBIX 3HAHWUIA, @ TaKKe 3HaHWS, BOMNIIOLLEHHbIE B
TPaAMUMOHHBIX YKNagax Xu3HW KOPEHHOro Hapoaa Unu codepXallumecs B KoanuUMpoBaHHbIX
cucTemax 3HaHui, KoTopble NepegalTcsa U3 NOKoNeHNUs B nokoneHve. KynbTypHoe Hacneawe,
nepefaBaemoe 13 NOKONEHUS B NOKOMEHME, NMOCTOSIHHO BOCCO34aEeTCs KOPEHHLIMU HApoAaMu B
KayecTBe peakuuy Ha U3MEeHEeHUs!, NPOoM3OoLLELLNEe B KX Cpede, U B3aMOCBA3MW C NPUPOAOW U
coBCTBEHHOW UCTOPUEN, YTO (DOPMUPYET Y HUX OLLyLLIEHEe CaMOBbITHOCTU U
NPeemMcTBEHHOCTM®S,

Hocutenb

B topuanyeckom crioBape brnaka TepMuUH «HOCUTENbY ONpeaenseTcs Kak «NULo, KoTopoe
ABNSETCA PUANYECKUM BriagenbleM 060pOoTHOro AOKYMEHTa M KOTOPOEe MMEET NpaBo
nony4nTb No HeMy nnatex». BOWC ncnonb3yeT 3TOT TEPMUH AN 0603HAaYEHUsI BCEX N,
KOTOpPbI€ CO34atoT, CNyXXaT UCTOYHUKOM, Pa3BUBAIOT M COXPAHSAOT TPAAMULMOHHbIE 3HAHUS B
TpaguLUMOHHON cpefie 1 KOHTEKCTe. KopeHHble 06LMHbI, Hapoabl U HAaLUUK SBNAIOTCS
HOCUTENAMW TPAAULMOHHBIX 3HAaHWUIA, OOAHAKO HEe BCe HOCUTENMU TPaaULMOHHbLIX 3HAHWIA
ABNAITCA «KOPEHHBIMU»54. B 3TOM KOHTEKCTE «TpaauLIMOHHbIE 3HAHMSA» O3HaYaloT Kak
TPaaULUMOHHBIE 3HAHUSI B Y3KOM CMbICIE, TaK U TPaAMLUMOHHbBIE BbIPAXKEHUS KyNbTYpbI.

Kak ykasaHo B fOKyMeHTe, o3arnaBneHHOM « Cnncok 1 KpaTkoe TEXHUYECKOe NOSICHEHNE
pasnnyHbIX POPM, B KOTOPbIX MOXHO HaWTU TPAAULMNOHHbIE 3HAHUSA»
(WIPO/GRTKF/IC/17/INF/9), «[TpagNUMNOHHbIE 3HAHWS], KaK NPaBMO, CO34AITCH KOSNEKTUBHO
n/unn paccMmaTpmBalOTCA Kak NpuHagnexaiime KonmnekTMBHO KOPEHHOM NN MECTHOM OBLLnHE
WKW rpynnam nuu, B coctaBe Takon obwuHbl. [...] HecmMoTpsa Ha 3TO, OTAENbHbIN YneH
OOLWMHbI, HAaNpUMep uenuTenb unn epmMmep, MOXeT ABMATbLCA HOCUTENeM onpeaeneHHbIX
3HaHUI»®®,

KopeHHble n MeCTHble OOLUHbI

TepMUH «KOPEHHbIE N MECTHbIE OBLLMHBLI» ABNSETCA NPeAMETOM LUMPOKOro o6CyxaeHus un
nccneaoBaHns. YHMBepCanbHOro, CTaH4apTHOro onpeaeneHnst TeEpMUHa «KOpeHHbIE K
MECTHbIE OOLLMHbI» HE CyLLeCcTByeT. OTOT TEPMUH UCMonb3yeTcs B KOHBEH UU O
6buornozauyeckom pasHoobpasuu (1992 r.). Hanpumep, ctatbs 8(j) onpeaenseTt, yto «Kaxgas
HorosapuBatowasics CTopoHa, HAaCKOSMbKO 3TO BO3MOXHO 1 LienecoobpasHo:

(j) B cOOTBETCTBUM CO CBOMM HaUMOHaNbHbIM 3aKOHOAATENLCTBOM O0becneynBaeT yBaXxeHue,
COXpaHeHne 1 NoaaepXaHne 3HaHW, HOBOBBEAEHUIN N NPAKTUKMA KOPEHHbBIX N MECTHbIX OOLLMH,
oTpakatoLmx TPagULMOHHBLIA 06pa3s XN3HU, KOTOPbIE MMEIOT 3HAYEHUE AN COXPaHEHUS U

63 «HopMOTBOpYECTBO: NPUOPUTETHLIE HanpaBneHnsa OyayLie HopMoTBopyeckon geatensHocTu. O63op
npoekTa NPUHLMMNOB M PYKOBOAALLMX YKa3aHUI MO OXpPaHE Hacreaus KOPeHHbIX HapoaoB», pabouni
[IOKYMEHT, NpeacTaBneHHblii Moo MokoTa n Coeetom Caamu, E/CN.4/Sub.2/AC.4/2006/5, 16 nons 2006 .

64 Cwm. OtyeT BOUC 0 Myccrsax No yCTaHOBMEHMIO (DAKTOB, KacatoLLMXCSl UHTENIEKTYanbHON COBGCTBEHHOCTHY 1
TpaaMUMOHHbIX 3HaHUi (1998-1999 rr.), o3arnaBneHHbIN «HyXabl 1 YasHUSA HOCUTENen TpaguLMOHHbIX
3HaHW B 06nacTy MHTENNEeKTyanbHON COOCTBEHHOCTUY, CTP. 26.

65 Cnncok 1 KpaTkoe TEXHMYECKOE MOSICHEHNE pasnNYHbIX (OPM, B KOTOPbIX MOXXHO HAUTK TPaaULMOHHbIE
3HaHus (WIPO/GRTKF/IC/17/INF/9), nyHkTbl 43 1 44 MpunoxeHus.
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YCTOMYMBOro UCNONb30BaHMst GMonorm4yeckoro pasHoobpasusi, cnocobeTyeT nx 6onee
LUMPOKOMY MPUMEHEHMIO C 0400PEHNST U NPU y4aCTUM HOCUTENEN TakMX 3HaHUN, HOBOBBEOEHWN
M NPaKTUKK, a TaKkKe NooLLpsieT COBMECTHOE MNOfb30BaHWEe Ha CrpaBeasiIMBon OCHOBE
BbIrOAaMM, BbiTEKAOLLUMN N3 NPUMEHEHUS TaKUX 3HAHWUA, HOBOBBEAEHUIN U NPAKTUKK; ...».

ToT e cambli TEPMUH UCNonNb3yeTcHa B Ha2olcKkom rnpomokorie peayrnuposaHust docmyrna K
2eHemu4eCcKuM pecypcam U COBMECMHOZ0 UCIMOMb308aHUsI Ha cripagednueol U pasHol OCHO8e
8b1200 om ux npumeHeHusi K KoHseHyuu o 6uonoauvyeckom pa3Hoobpasuu (2010 r.).

B KoneeHuuu o buonoeuyeckom pasHoobpasuu (1992 r.) TEpMUH «KOPEHHbIE N MECTHbIE
OGLMHBI» MCNONb3YeTCHA NPU NPU3HAHUN OOLLMH, KOTOPbIE MMEIOT JABHIOK CBA3b C 3€MMsIMU U
BOAaMW, Ha KOTOPbIX OHW MPOXMBAIOT UMW KOTOPLIMU NOMb3YTCA»®. MecTHble 0BLLMHBI MOTyT
ObITb OnNpeaeneHbl Kak «HaceneHne oTAeNbHOro 3KONOrMYEeCcKoro pamoHa, Ybe CyLleCcTBOBaHNe
MOMHOCTBIO UMM YACTMYHO HaNpPsSMyo 3aBUCUT OT B1Mopa3Hoobpasns parioHa 1 TOBaApOB W yCnyr
9KOCUCTEMbI U KOTOpPOE B pe3yrnbTaTe 3TON 3aBUCMMOCTU paspaboTtano nnv npuobpeno
TpaguLUMOHHbIE 3HAHWS, BKINOYasa oepMepoB, pblIO0NOBOB, CKOTOBOAOB, ObuTaTeNel Necos 1

ap.»°7.

OTOT TepMuH Takke ncnonesyetca B MexdyHapodHom dozogope NpodososiscmeeHHoU U
cernbckoxossticmeeHHoU opaaHusauuu (DAO) o eeHemu4YecKkux pecypcax pacmeHut Orsi
npouseodcmea npodososibcmeus u eedeHus cesibekoao xossatcmea. MyHKT 1 ctaTtbn 5
onpeaenseT, yto «Kaxnasa JoroeapuBatoliasics CTOpPOHa ... B YaCTHOCTK, B HaAnexalmx
cnyyasx: ... (d) cogencteyeT coxpaHeHUIo in-situ gMKux OpPM KyNbTYPHbIX PAaCTEHWIA U ANKUX
pacTeHui Ansg Npon3BOACTBA NPOAOBOSIbCTBYS, B TOM YMCIE B OXPaHSAEMbIX palioHax MNyTem
noaaepkku, cpeam NpPoYero, yCUIMm KOPEHHbIX N MECTHbIX OOLLMH...». TepMUH «MEeCTHbIE K
KOpPEHHble 06LLNHBbI» ncnonb3yeTtcs B NyHkTe 1 ctatbn 9: «[doroBapmBatowmeca CTOPOHbI
NpU3HaT TOT OFPOMHBIV BKIad, KOTOPLIA BHOCAT U ByayT BNpeab BHOCUTb B COXPAHEHNE 1
pa3BUTNE FrEHETUYECKNX PECYPCOB PacTEHWUI, KOTOPbIE COCTaBNAOT OCHOBY A5 NPOM3BOACTBA
NPOAOBONBLCTBUA U CENbCKOXO3ANCTBEHHOM NPOAYKLUMM BO BCEM MUPE, MECTHbBIE U KOPEHHbIE
0OLWMUHBI M hepmepbl BCEX PETMOHOB MUpa...». TepMUH «MECTHble OBLLMHbI» NCNoNb3yeTcs B
nyHkte 1 ctatbn 5: «Kaxxgas [Jorosapueatowascs CToOpoHa, B YaCTHOCTU, B HaAIEXaLlmX
cny4vasx: (C) okasbiBaeT COAENCTBME UINK NOAOEPXKKY YCUIMAM hepMEPOB U MECTHbIX OBLLMH,
HanpaBfieHHbIM Ha pauuoHanbHOE UCMOSTb30BAHME N COXPAaHEHME B XO3SMNCTBAX NX
pacTUTENbHbIX FEHETUYECKMX PECYPCOB AN NPON3BOACTBA NPOAOBONBLCTBUSA U BEAEHUS
CernbCKOro X03sIMCTBa...».

B Opyrvx topuanyeckmx 4OKyMEHTaX UCTMONb3YOTCS APYrne TEPMUHBI: TEPMUH KMECTHAs Unn
TpaauumnoHHasa obLunHay ncnonbayeTtcs B CeakornMyHOCKOM rpomokosie 0b oxpaHe
mpaduyuUoHHbIX 3HaHUU U ebipaxeHul ¢ghonbknopa (2010 r.) AdpprkaHCKOW pernoHansHom
opraHusaumm nHtennektyanbHon cobcteeHHocTM (APOUC). TyHkT 1 cTatbn 2 onpegenser,
4YTO «O06WUHa», ecriu 3mo Mo380J1iIeM KOHMEeKCM, 8K/llo4aem 8 cebst MeECMHYH unu
mpaduUUOHHYH OBLUUHY».

B ctatbe 1 peweHus Ne 391 AHAckoz20 coobwecmea o pexume docmyrna K 2eHemu4ecKum
pecypcam (1996 r.) TEpMUH «KOpEHHOE, adopO-aMeprKaHCKOe UM MecTHoe coobLLEeCTBO»
onpeaensdeTcs Kak «rpynna fnogen, Ysk coumanbHble, KyrnbTYpHbIE 1 9KOHOMUYECKNE YCNOBNUSA
OTIMYAIOT €e OT APYrnX CEeKTOPOB HaLUMOHarbHOW OBLUHbI, KOTOpas perfnameHTMpyeTcs
MOMIHOCTLIO UMM YACTMYHO ee COBCTBEHHLIMU OBblMaaMM UK TpaguumsamMm, NMMbo cneumanbHbIM
3aKOHO4aTeNnbCTBOM, M KOTOpas He3aBMCUMO OT ee MPaBOBOro cTatyca CoOXpaHseT CBOU
COBCTBEHHbIE CoUMarnbHble, 9KOHOMUYECKME, KYNIbTYPHbIE Y NONUTUYECKNE UHCTUTYTbI, MNBO MX
YacTby.

66 MoHATMe «MmecTHble 0OLWmMHBI», CnpaBoyHas nybnukaums, nogrotosneHHas Cekpetapmatom [NocTosiHHOrO
cdhopyma no Bonpocam KOpeHHbIX HapofoBs Anst CeMyvHapa aKkcnepToB NO pa3yKpyNHEHWIO AaHHbIX
(PF11/2004/WS.1/3/Add.1). Cm. Takke UNEP/CBD/WS-CB/LAC/1/INF/5.

67 Cwm. KBP, Development of Elements of Sui Generis Systems for the Protection of Traditional Knowledge,
Innovations and Practices, UNEP/CBD/WG8J/4/INF/18, p. 5.
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B ctatbe 7.1l BpemeHHOro 3akoHogatensHoro akta bpasvnuu, Ne 2,186-16 ot 23 aBrycta
2001 r. «mecTHad obLimHa» onpeaensaeTcs Kak «rpynna nogen, BKnyas noTOMKOB YS1EHOB
obwmH KnnomOy, otnuyatoasca CBOMMM KyfbTYPHBIMU YCIOBUSIMI, KOTOpasi TPaaNLMOHHO
OpraHM3oBaHa Ha NPOTSHKEHUN NOCNeAoBaTENbHbIX MOKONEHUN U UMEET CBOM COOCTBEHHbIE
oOblyan, coxpaHsisi CBOM CoLManbHO-3KOHOMMYECKNE UHCTUTYThI».

NcKoHHbIe 3HaHuA

NCKOHHBIMW 3HAHUAMU SBNSAOTCA 3HAHWUSI, HOCUTENSAMW U NOSb30BaTENSAMUN KOTOPbIX SBMSAOTCS
«KOPEHHbIe» OOLUHBI, Hapodbl M HaUMK. B Takol TpakTOBKE «UCKOHHbIE 3HAHWS» O3Ha4aloT
TPaANLMOHHbIE 3HAHWUS KOPEHHbIX HapoaoB. TaknuM 06pa3oM, UCKOHHbIE 3HaHUS BXOAOAT B
KaTeropuio TpaanUMOHHBLIX 3HAHUI, NPU 3TOM TPaAULIMOHHbIE 3HAHUS He 06sA3aTeNbHO
ABMNAKTCHA UCKOHHbIMKU. OfHAKO 3TOT TEPMUH TaKKe UCMOMb3yeTcs AN 0003HaYEHMS 3HAHWM,
KOTopble camu Nno cebe ABNAITCA «MCKOHHbIMWY. B Takol TpakToBKe TEPMUHBI
«TPAAVLMNOHHBIE 3HAHUSI» U «UCKOHHbBIE 3HAHMSA» MOTYT BbICTYNaTb Kak B3anMo3aMeHsiemMble®®,

KopeHHble HapoAabl

TepMUH «KOpeHHble Hapoabl» ABNAETCS NPEAMETOM LUMPOKOro 06CyXaeHus 1 uccnenoBaHus.
YHuBepcanbHoro, CTaH4apTHOrO OnpeaeneHusl 3Toro TeEpMUHa He CyLLLecTBYeT.

Leknapayus OpeaHusauuu ObbeduHeHHbIX Hayul o npagax KopeHHbIx Hapodos 2007 T.
NPU3HaeT paBHbIE NMpaBa YeroBeka KOPEHHbIX HAPOAOB OblTb CBOOOAHBIMM OT KyIbTYPHOWN
ANCKPYMUHALMM U CTPEMUTBLCS COAENCTBOBATbL B3AUMHOMY YBaXXEHUIO U FAPMOHMYHbLIM
OTHOLLEHUAM MeXAy KOPEHHbIMU Hapoaamu 1 rocyaapctBamn. OgHako B HEW OTCYTCTBYeT
onpefeneHne KKOPeHHbIX HapoaoBY.

OnucaHune NOHATUS «KOpeHHble» B ViccnenoBaHum npobnemsl AUCKPUMUMHALMM B OTHOLLEHUN
KOPEHHOro HaceneHusi, NoAroTOBNIEHHOM crneLnanbHbIM 40KNag4YMKkoM r-Hom Xoce MapTuHecom
Ko6o, paccmaTpuBaeTcs MHOTMMU KOPEHHBIMU HAapog4aMu U UX NPeacTaBUTENbCKUMM
opraHu3auMsIMn B kKa4ecTBe npuemrnemMoro paboyero onpegenenHus. B aaHHom VMiccnegoBaHum
KOPEHHble 0OLLMHBI, HAapOAbl U HaLUM NMOHUMAIOTCS Kak «Te, KOTopble, MMesi UICTOPUYECKYHD
NPeeMCTBEHHOCTb C 0bLLecTBaMM, KOTOPbIE pa3BUBAsIUCL HA NX TEPPUTOPUSIX 40 nepuoaa
3aBOEBaHUS U KONOHU3aLMK, CHMTAKOT Ce6S OTNNYHBIMU OT APYrUX CEKTOPOB 06LLECTB, KOTOpPbIE
B HacTosILL,ee BpeMsi FOCNOACTBYIOT B 3TUX CTpaHaXx unu ux Yactax. OHM COCTaBnsloT B
HacTosiLLiee BPeMs He JOMUHMPYIOLLME CEKTOPbI OOLLLECTBA U NOSIHbI PELUMMOCTI COXPaHNATb,
pa3BuBaTb U NepeaaBaTtb OyayLLUMM NOKOMEHUAM CBOW UCKOHHbIE TEPPUTOPUM 1 CBOID
3THUYECKYI CaMOBObITHOCTb B Ka4eCTBE OCHOBbI NS MPOAOIMKEHUS CBOETO CYLLECTBOBAHUS KaK
HapoAOoB, B COOTBETCTBMMN CO CBOMM COBCTBEHHBLIMU KyNbTYPHbIMU OCOBGEHHOCTSIMMU,
coumanbHbIMU UIHCTUTYTaMM U NPaABOBbLIMY CUCTEMaMMUY.

Cratba 1 KouBeHumn MOT 0 KOpeHHbIX Hapogax U Hapoaax, BeayLimx nneMmeHHon obpas
XN3HU B HE3ABUCUMBbIX CTpaHax, rnacut, 4to KoHBeHUUs pacnpocTpaHsaeTcs:

«(a) Ha Hapopgpbl, BegyLme niemMeHHon obpas )13HK B HE3aBUCUMbIX CTpaHax,
coumarnbHble, KyNbTypHbIE N 3KOHOMUYECKUE YCIOBUS KOTOPbIX OTNMYAIOT UX OT APYruX
rpynn HauMoHarbHOro COObLLECTBA U MOMNOXEHME KOTOPLIX PErYNMPYETCS NOMHOCTLIO UK
4aCTUYHO UX COBCTBEHHBLIMM OGbIYasMU UMN TPAAULUSIMU, UK crieumarnbHbIM
3aKOHO4ATENbLCTBOM;

68 Cwm. OtyeT BOUC 0 Myccrsax No yCTaHOBMEHMIO (DAKTOB, KacatoLLMXCSl UHTENIEKTYanbHON COBGCTBEHHOCTHY 1
TpaaMUMOHHbIX 3HaHUi (1998-1999 rr.), o3arnaBneHHbIN «HyXabl 1 YasHUSA HOCUTENen TpaguLMOHHbIX
3HaHW B 06nacTy MHTENNEKTyanbHON cCOBCTBEHHOCTUY, CTp. 23. CM. Takke Cnncok 1 KpaTkoe TEXHUYECKoe
NOSICHEHWNE Pa3nNUYHbIX POPM, B KOTOPbIX MOXHO HanTW TpaauuMoHHble 3HaHusa (WIPO/GRTKF/IC/17/INF/9),
NyHKT 41 NPUNOXeHus.
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(b) Ha Hapoabl B HE3aBMCUMbIX CTPpaHaX, KOTOpPble paccMaTpMBaloTCA Kak KOPEHHbIE
BBMAY TOrO, YTO OHU ABMNAOTCA NOTOMKAMM TEX, KTO HaCensn cTpaHy unm
reorpadu4eckyto 06nacTb, YaCcTblo KOTOPOW ABMNAETCA AaHHaa cTpaHa, B Nepuos ee
3aBOEBaHUS UMK KOMOHMU3ALUM UMK B NEPUOA YCTaHOBMNEHMS CYLLIECTBYOLLMX
rocy4apCTBEHHbIX rPaHuL, U KOTOpPble, HE3aBUCUMO OT UX NMPAaBOBOro MOMOXeHWs,
COXPaHAIOT HEKOTOPbIE UMK BCE CBOM COoLMarnbHble, 9KOHOMUYECKUE, KyTbTypHbIE U1
NONUTUYECKMNE MHCTUTYTbI SO,

B Cnncke cokpallenunin un rmoccapumn tTepmmHoB Nporpammel OOH no okpyxatoLlen cpeae
(KOHETIT) copepxutca cneaytowee onpeneneHne «KOpeHHoOro Hapoaa/HapoaoBy:
«YHuMBEpCanbHOro, CTaHAapTHOrO oNpeAeneHns 3Toro TepMmHa He cywlecteyet. O6blYHO
CUMTaETCH, YTO ATOT TEPMUH BKIIOYAET YIIEHOB KyIbTYPHbIX FPYMN U UX NOTOMKOB, KOTOpPble
NMET NCTOPUYECKYIO MPEEMCTBEHHOCTb UMK CBA3b C OnpeaerneHHbIM PErMOHOM UK YacTAMM
pernoHa, KoTopble HacensT UK paHee Hacensanu 3ToT PErvMoH 4O ero nocneayLlemn
KOMOoHM3auun nnmn 3axesaTa NMbo Hapagy ¢ ApYrmMn KynbTYpPHBIMU rpynnaMu B xoae
opMUPOBaHUA HALMOHANBLHOro rocygapcTea, NMbo nNpoxmeanun He3aBncUMo 1 6binu no
BonbLuen YacTn U30NIMPOBaHbI OT BNUSHWUS YTBEPXKAAEMOrO HaLMOHanNbHbIM rocy4apCTBOM
PYKOBOACTBA, 1 KOTOPbIE B 3TUX YCINOBUSAX COXPaHUIK, NO MEHbLLEN Mepe YaCTUYHO, CBOU
crneumguyeckne A3blKoBble, KyrnbTypHbIE U coumarnbHble/opraHn3aLMoHHbIe 0COBEHHOCTH 1 3a
CYET 3TOr0 COXPaHAT HEKOTOPYHO 060COBNEHHOCTL OT OKPY>KaoLLLEro HaceneHus u
AOMUHMPYIOLLEN KyNbTypbl HALWOHANbHOrO rocyaapcTBa. TepMUH Takke BKITHOYaeT Hapoabl,
KOTOpble OTHOCAT cebs K KOPEHHbIM HApOoA4aMm, U Te, KOTOPbIX ApYyrue rpynnbl NpU3HaoT
TakoBbIMU» 0.

BceMupHbIi GaHKk UCnonb3yeT TEPMUH «KOPEHHbIE HAapobl» B LUMPOKOM CMbICe Ans
0603Ha4YeHNs1 OTAENbHbLIX FPYNM, KOTOPbIE B TOW UMM MHOWM CTENEHN OTBEYalT Creayowmnm
XapaKTepucTmKam:

() camompgeHTudUKaUUS B Ka4eCTBE YNIEHOB 0COOON KOPEHHOW KyIbTYPHOWN rpynnbl 1
NPU3HaHWE OCTanbHbIMWN UX NPUHALIEXHOCTM K 3TON rpynne;

(i)  3aBMCUMOCTb rpynnbl OT apeana obuTaHns ¢ YeTKUMK reorpadnyeckumm
XapakTepuCTUKaMM UM UCKOHHOW TeppPUTOpPMM B parioHe OCYLLECTBIEHMS NPoeKTa, a
TaKke OT NPUPOAHbLIX PECYPCOB, KOTOPbIE CBA3aHbI C 3TUM apeanomM obuTaHus K
TeppuTOpueEn;

(i)  HanuMuMe KyNbTYPHbIX, 3KOHOMUYECKMX UMW NONUTUYECKNX UHCTUTYTOB, OCHOBAHHbIX
Ha 0DOblYasix N OTNNYAIOLLMXCA OT COOTBETCTBYHOLLUX MHCTUTYTOB JOMUHUPYIOLLETO
obLecTBa 1 KynbTypbl; U

(iv) Hanuuue cobCTBEHHOrO A3blka, KOTOPLIA HEPEOKO OTNMYaeTcs OT ohULManbHOMo
A3blKa JaHHOW CTpaHbl UMK pernoHa’ .

Monutuka MOCP B OTHOLEHUU paboTbl C KOPEHHBIMU Hapogamu, paspaboTaHHas
MexayHapoaHblM (OOHOOM CeNbCKOX035MCTBEHHOro pa3sutua (MPCP), rmacuT, 4To «B
COOTBETCTBMU C MEXOYHapOAHON NPaKTUKOW 2 1 B LLenax HacTosLen nonutuku, MOCP 6yaet

69 CraTbst 1 KoHBeHuun MOT Ne169 o KopeHHbIX Hapogax 1 Hapogax, BeayLux nriemMeHHon obpas Xu3Hu B
HEe3aBUCUMBbIX CTpaHax.

70 UNEP Glossary of Terms for Negotiators of Multilateral Environment Agreements, page 49, umeetca Ha:
http://wedocs.unep.org/handle/20.500.11822/7569.

m Cwm. OnepaunoHHas nonutuka 4.10 «KopeHHble Hapoabl», BcemypHbin 6aHk, 2005 r.; [IKOH XeHpUKCEH:
OcHoBHble NpuHuMnbl peanu3aummn KonseHumm MOT Ne 169, 2008 r.

72 [daHHas cHocka siBnsieTcs YacTblo onpeaeneHns] KonseHumsa MexayHapoaHou opraHm3aumm Tpyga o

KOpEHHbIX HapoJax U Hapoaax, BeayLumnx nnemeHHon obpas xu13Hu B He3aBUCUMbIX cTpaHax, 1989 r. (Ne 169),
Oeknapauns OOH o npaax kopeHHbIx Hapogos 2007 r., Pykosoaswme npuHumnel FTOOHBP, kacatowwmecs
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ncnonb3oBaTth paboyee onpeaeneHne KOPEeHHbIX HapPOaOB, OCHOBAHHOE Ha CrieayLLMX
KpUTEpPUAX:

- 6onee paHHee No BpEMEHU 3aceneHne 1 UCToNb3oBaHWe onpeaeneHHomn
Tepputopuu;

- [06GPOBONBLHOE YBEKOBEYMBAHME KYIbTYPHbLIX 0COGEHHOCTEN, KOTOPbIE MOTYT
BKIOYATb TaKne acnekTbl, Kak s3blK, couuanbHas opraHnu3auusi, penurus U yxXoBHble
LIEHHOCTU, PEXUMbI NPOM3BOACTBA, 3aKOHbI U UHCTUTYThI;

- camouaeHTUdMKauus, a Takke NpU3HaHWe apyrumun rpyrnnamm unm
rocyaapCTBEHHbIMW OpraHamun B KaYeCTBe OTAENbHOW O0BLHOCTY Noaei; 1

- OMbIT CYLLLECTBOBAHUS B YCIOBMSX NOpaboLeHnsl, MapruHanusaunm, NMMWeHus
COBCTBEHHOCTM, U30NALUN UM AUCKPUMUHALMNY 73,

B paspabotanHou Nporpammort OOH no okpyxatowen cpege (FOHENM) Monntuke B OTHOLWEHNN
paboTbl C KOPEHHBbIMM HapoAaMmn’# roBOPUTCS O TOM, YTO: «...(a) KOpPeHHble Hapoabl, Kak
nNpaBuno, NPOXMBAKOT HA MCKOHHOW TEPPUTOPUM C YETKMMU reorpadomyeckumm
XapakTepucTukamm (Mnmn CoxpaHsitoT 3aBUCUMOCTb OT Hee); (b) Ha cBoern TeppUTopun 06bIYHO
COXpPaHAT 0cobble KynbTypHbIE, 3KOHOMUYECKME NN NONUTUYECKNE MHCTUTYTbI; (C) 0BbIMHO
CTPEMSATCS K COXPAHEHMIO KyIbTYPHbIX, reorpanyeckmx U MHCTUTYLMOHANbHbIX 0COBEHHOCTEN,
a He K NOJTHOW acCUMMIALMN B HaUMOHaNbHOM obLiecTBe; U (d) OTHOCAT cebs K KOPEHHbIM
HapoAdam unu Hapogam, BeayLUM nnemMeHHON 00pas KU3HNY.

HecmoTpsl Ha Hanuune o6LLMX XapakTePUCTUK, HE CYLLLECTBYET eAUHOro O6LLENPU3HAHHOIO
onpefeneHns KOPeHHbIX HapOA4oB, KOTOPOe OTpa3uIo Obl Bce pa3Hoobpasne 3TMX HapoadoB.
Kak npaeuno, B ka4ecTBe OCHOBOMOAratoLWero Kputepus Ansi onpeaeneHus Toro, SBnaTCa nu
TE WUINN UHbIE IPYNMbl KOPEHHBIMU UNW BeOYLMMM MIIeMeHHOW 06pas XMU3HU, paccMaTpuBaeTcs
NX camonaeHTUdUKaLMs B Ka4eCTBe KOPEHHOro Hapoaa unv Hapoaa, BeayLwero nieMeHHom
06pas XX13HW, Hapsay C TakuMu OPYrMMU XapakTepucTMkaMm, Kak s3blk 1 reorpadpuyeckoe
MONOXEHNE N COCPeaoTOUEHNE.

B 3akoHe lNepy Ne 27811 «O BBEOEHUUN pexMMa OXpaHbl KOMNEKTUBHBLIX 3HAaHWUIA KOPEHHbIX
HapoOoB, NOTYYEHHbIX NOCPEACTBOM UCMONb30BaHNA BUONOrMYecknx pecypcoB» OT 24 uong
2002 r. «kopeHHble HapOAbl» ONpeaenstTcsa Kak «abopureHsl, obnagarowme npasamu,
KOTOpble CyLlecTBOBanu Ao obpasoBaHWs NepyaHCKoro rocyfapcraa, CoOXpaHsitoLmne CBO
COBCTBEHHYIO KyNbTYpY, 3aHUMAaIOLLME KOHKPETHYHO TEPPUTOPMIO U Npu3Halowue cebs
TakoBblMU. K HUM OTHOCATCS Hapoabl B 4OGPOBOMBHON N30MALMN UNKN T, C KOTOPbIMU HE
YCTaHOBJIEHbI KOHTAKTbI, @ TaKKe CeNbCKMe U KOPEeHHble OOLWUHBI. TepMUH «KOPEHHbIE»
OXBaTblBaeT N MOXET ObITb MCNOSb30BaH B KAYECTBE CUHOHUMA CINOB «abopPUreHHbIEY,
«TPaOVLMOHHLIEY, K3THUYECKUEY, KNPEAKOBbLIE», K UICKOHHbLIE» UK APYron dopMbl NOAOOHLIX
CNoB».

Ewe ogHMM TepMUHOM ABNSETCS TepMUH «abopureHHble». OKcgopackui cnosapb
onpegenseTt TepMuH «abopureHHble» Kak (1) «[...] 100u, pacmeHus u Xu8OMHbIe:
obumarowue unu cywecmsyrouwue Ha 3emrne ¢ OpesHelwUux 8PEMEH; CMPO20 UCKOHHbIE,

BOMPOCOB KOPEeHHbIX Haponos, 2008 r., MNMocTosHHbIM hopym OOH no Bonpocam KOpeHHbIX HapoaoB (Mpu
OkoHomMmyeckoM n CoumansHom CoBeTe), MexydpexaeHdeckas rpynna nogaepKku no Bonpocam KOPEHHbIX
Hapogos v Nnan gericteun OOH ans BToporo MexxayHapoAaHOro AecaTUneTnst KOpeHHbIX HapoAoB Mupa
(cm. npunoxenue ). Te xe kpuTepun ucnonsaytotcs GAO B ee NONMUTUKE B OTHOLLEHUM KOPEHHBIX HAPOZOB U
HapoaoB, BeAyLUMX NreMeHHOM 00pas X13Hn (MMeeTcs Ha:
http://www.fao.org/docrep/013/i1857e/i1857e00.pdf.

73 MmeeTtca Ha: http://www.ifad.org/english/indigenous/documents/ip_policy_e.pdf.

I MmeeTtca Ha: http://www.undp.org/content/undp/en/home/librarypage/environment-
energy/local_development/undp-and-indigenous-peoples-a-policy-of-engagement.html.
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KopeHHble», (2) «[...] Hacensswue cmpaHy unu 3aHumaswue ee 0o npuxoda esporelcKux
KOJIOHUCMO8 U mMeX, K020 OHU rnipusesiu ¢ cobol»; (3) npuHadnexauwue abopuseHam unu
caMoMy paHHeMy U38eCmHOMY HacesieHuo meppumopuu; u (4) «[...] umerowue omHoweHue K
abopuzeHam Ascmparnuu usnu ux sisbikam, 11ubo xapakmepHsle Or1s HUX».

B ctatbe 35 KoHcTutyunmn KaHagbl oTmevaeTcs, 4To «[...] KopeHHble HapoObi KaHalkb!
ekrrodarom uHdelyes, uHyumos u memucos KaHadbr». B 1996 r. KaHagckas Koponesckag
KOMMCCUSA NO KOPEHHLIM HApPOAaM CaMOCTOATENBHO OMNpeaenuna CBOK LeneByto rpynny
cnegyoowmm obpasoM: «... op2aHUYecKUe nosumu4yecKue U KyrbmypHble 0bpas3osaHus,
Komopble UCmopu4YecKU 80CX005iM K KOPeHHbIM Hapodam CesepHoU AMEPUKU ...».

KopeHHbIMK SiBNsitOTCSt Te 0BLWMHbI, HApOoAbl U HaUMK, KoTopble, 0b6nagas MCTOpUYecKon
NPEeMCTBEHHOCTbLIO C 06LLecTBaMK, NOMYYUBLUUMK Pa3BUTUE HA UX TEPPUTOPUSIX 0
BTOPXKEHMS! UIN KOJNIOHU3aLMK, CHUTAIOT ce6sl OTMNMYHBIMU OT APYrUX CEKTOPOB 06LLECTB,
KOTOpble B HACTOSsILLIEEe BPEMS TOCMOACTBYOT Ha 3TUX TEPPUTOPUSIX UMM YACTSIX STUX
Tepputopuii. B HacTosiLee BpeMsi OHM COCTaBnsiOT HEAOMUHMPYIOLLME cekTopa obLuecTsa U
pelmnTenbHO HacTPOEHbI Ha COXpaHeHue, pasBuTre 1 nepegady OyayLwmnm NokoneHnsm nx
MCKOHHbIX TEPPUTOPUI N STHUYECKOW CaMOBBLITHOCTM B KAYECTBE OCHOBLI Ansi AarnbHENLEero
CYLLLECTBOBaHUS Kak HAapo4oB B COOTBETCTBUW C MX COBCTBEHHbLIM KyNbTYpPHbLIM YKIaaom,
coumanbHbIMU UHCTUTYTaMK M NPaABOBbLIMU CUCTEMaMK >,

HapyweHue npaB

CornacHo topugmnyeckomy crioBapto bnaka HapyLleHveM npas siBNSeTCS AeNCTBUE,
nNpenaTCcTBYIOLLEE peannu3aunm O4HOIo N3 UCKMYNTENbHBIX NpaB BNagenbLla npasa
NHTEennekTyanbHon cobctBeHHOCTM. CoBGCTBEHHO B chepe aBTOPCKOro NpaBa M CMEXHbIX Npae
HapyLLeHneM npaB ABNASiETCA eNCTBMNE, OCYLLIECTBIIEHHOE B OTHOLLEHUN NPOU3BeAEeHUS,
OXpPaHAEMOro aBTOPCKMM MPaBoOM UMK ABMAIOLLErocsi 0OBEKTOM CMEXHbIX NpaBs, 6e3
paspelleHns Bnagenbla aBTOPCKOro npasa Unmn COOTBETCTBYHOLLMX CMEXHbIX NpaB B Criyyasx,
korga TpebyeTcsa nonyveHne Takoro paspeweHms. OTBETCTBEHHOCTb 3a HapyLleHne npas
MOXET CyLLeCTBOBaTb HE TONbKO HA OCHOBE NPSIMOM OTBETCTBEHHOCTM (3a CO6CTBEHHO
COBEpLUEHHOE HECAHKLUNOHNPOBAHHOE AESHUE), HO 1 HAa OCHOBE «OTBETCTBEHHOCTU 3a
codencTene» unm «cybecuamapHo oTBETCTBEHHOCTU» 6.

YcnoBusa in-situ

CornacHo ctaTbe 2 KoHeeHUuu o buonoaudeckom pa3Hoobpasuu (1992 r.), «ycnosus in-situx»
03HaA4alT «YCrOBUS, B KOTOPbIX CYLLECTBYIOT FEHETUYECKME PECYPChI B paMKaX 3KOCUCTEM U
€CTECTBEHHbIX MECT OOUTaHMSA, MPUMEHUTENBHO K O4OMALUHEHHBIM UK KyNbTUBUPYEMbIM
BMOAM — B TOM cpefe, B KOTOPOWM OHM NPUOBPENN CBOWN OTNIUYMTENBbHbBIE MPU3HAKUY.

HemaTepuanbHoe KynbTypHOe Hacnegue

CornacHo opugudeckomy cnosapto brnaka «HematepmanbHbIi» 03Ha4YaeT «He NMEHOLLUI
dusnyeckon popmMbl». B NpOTUBOMNOMOXHOCTL EMY CIIOBO «MatepuasnbHbIny onpeaenseTcs
KaK «MmetoLmi unm obnagaromnin omsnyeckon hopmon; MoryLLmim GbiTe OCS3aeMbIM U
BUOUMBIM; Pas3nnNYMMbIA Ha OLLYMb».

«HemaTepuanbHoe kynbTypHOe Hacneave» onpegeneHo B KoHeeHyuu ob oxpaHe
HeMamepuarbHO20 KyribmypHo20 Hacredus (2003 r.) OpraHusaumn O6beguHeHHbIX Haumi no

75 Mopkomuccusa OOH no npeaynpexaeHnto ANCKPYUMUHALIMK U 3aLUMTe MEHBLUMHCTB U ee UccnefoBaHne
nNpo6nembl ANCKPUMUHALIMM KOPEHHOTO HaceneHus, fokymeHT OOH E/CN.4/Sub.2/1986/7/Add.4., nyHkT 379
(1986 1.).

76 My6nukauuns BOUC «PykoBoacteo BOUC no poroBopam B 06nacty aBTOPCKOro npaea v CMEeXHbIX Npas u

"moccapwvii TEpMUHOB NO aBTOPCKOMY MpaBy U CMEXHbIM npaBamy, cTp. 293.
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Bonpocam obpasoBaHus, Hayku n kynbTypbl (KOHECKO) kak «obblb4aun, dhopmbl NpeacTaBneHns
N BbIP@XXEHWS, 3HAHNS U HABbIKW, — @ Takke CBA3aHHbIE C HAMU UHCTPYMEHTbI, NPeAMETb,
apTedakTbl U KyNnbTypHbIE MPOCTPAHCTBA, — NPU3HaHHbIE coobLecTBamu, rpynnavu 1, B
HEKOTOPbIX CNy4Yasix, OTAENbHbIMWU NLLAMWN B KAYECTBE YacTu UX KyNbTYPHOro Hacneaus.
Takoe HemaTepuanbHoe KynbTypHOE Hacneaune, nepegaBaemMoe OT NOKOSIEHUS K MOKOSIEHUIO,
NOCTOSAHHO BOCCO34aeTcs coobLwecTBamMmn 1 rpynnaMm B 3aBUCMMOCTU OT OKPY>KaKLLEN NX
cpeabl, UX B3aMMOAENCTBUSA C NPUPOAOW U UX UCTOPUKN 1 (POPMUPYET Y HUX YYBCTBO
€caMobbITHOCTN N NPEEMCTBEHHOCTN, COOAENCTBYSI TEM CaMbIM YBaXXEHWUIO KYNbTYPHOMO
pa3Hoobpa3unsa 1 TBOpYECTBY YenoBeka. [ns uenen HacTosiwen KoHBEHUUN NpUHMMaETCsl BO
BHMMaHMe TONbKO TO HEMaTepuanbHoe KynbTypHOE Hacneame, KOTopoe CornacyeTcsi ¢
CYLLIECTBYHOLMMMN MEXAYHAPOAHO-NPaBOBLIMM akTaMu Mo npasaM Yenoseka 1 TpeboBaHnsiMu
B3aMMHOI0 YBaXXeHNs1 Mexay coobLiectsamu, rpynnamu U oTAENbHbIMU NULAMKI, a Takke
YCTOMYMBOrO pasBUTUS».

KoHBeHUus rmacut Takke, YTo «HemMaTepuanbHOe KynbTypHOE Hacneave» nposiBnseTcs, B
4YacCTHOCTW, B crneayloLmx obnacTax: (a) yCTHble Tpaamumnm u opMbl BbIpaXXeHWs, BKIToYas
A3blK B KA4eCTBe HOCMTENst HemaTepuanbHOro KynbTypHoro Hacneaus; (b) ucnonHutensckue
nckycctea; (c) obbivan, 06psaabl, npasgHecTea; (d) 3HaHUs 1 obblbaun, oTHoCALMECH K
npupoae u BCeneHHon; (e) TpaauunoHHbIE pemMecna.

LlenocTtHOoCTb

MpaBo Ha LENOCTHOCTL — 3TO MPaBOo Ha NPeaoTBpPAaLLEHNE HECAHKLMOHNPOBAHHLIX NEpeaenok n
naMmeHeHu npoussenerua’’. Mocne nepecmoTpa B 1949 r. Ha koHdepeHUun B Bproccene
BepHckol KoHseHyuu 06 oxpaHe nnumepamypHbIX U Xy0oxecmeeHHbIx rpoudsedeHud (1971 r.)
B TEKCT cTaTbM 6bis Obina gobaeneHa popmynmnpoBka o0 3anpeTe NPoYMxX nocaraTenbCTB Ha
yKasaHHOe Npoun3BeneHne, KOTopble HaHeCyT yuwepb YecTn unu penyTtawumm aBTopa.

PyKOBOAﬂI.I.IVIe npuHUUNbLI B ob6nacTtu MHTeHﬂeKTyaﬂbHOﬁ COGCTBEHHOCTHU NO AocTtyny n
COBMEeCTHOMY NOoJib30BaHUIO Bbirogamu

HaunHas ¢ nepsou ceccun, MKI'P nogaepxusan paboTy, HanpaBreHHyo Ha pa3paboTKy
pykoBogsawwmx npmHumnos BONC B o6nactu nHTennekTyanbHon cOGCTBEHHOCTM NO AOCTYNY U
COBMECTHOMY MUCMOMb30BaHUIO Bbirod. bbino npeanoxeHo, 4Tobbl 3TM pykoBOAALLME NPUHLIAMDI
ObINKN OCHOBaHbI Ha CUCTEMATMYECKOM 0630pe AEeNCTBYIOLLNX N TUMNOBbLIX KOHTPAKTHbIX
cornaweHun B gopme 6a3sbl gaHHbix BOUC, cogepkallen cornaweHnsa B obnactu
GuopasHoobpasusi, cBA3aHHbIE C OCTYMNOM Y COBMECTHbLIM UCMNONb30BaHNeM Bbiroa .

MepBbit NPOeKT’® GbiN NOArOTOBMEH C YY4ETOM OnepaTMBHbIX NPUHLUMMOB, onpeaeneHHbix MKIP
AN paspaboTKy TaKMX PyKOBOASALLMX NMPUHLUMNOBEY. 3TOT NpoeKT Gbin No3xe 0GHOBIEH C
y4eToMm Lenei cemHaguaTon ceccum MKIP8L,

Llenb pykoBoasiLLUX NPUHLMMNOB B 06/1aCTN MHTENNEKTyarlbHON cOBCTBEHHOCTM A4S AoCTyna U
COBMECTHOrO MOSIb30BaHWUs BbIro4amu 3aKkroyaeTcs B OKasaHuM NOMOLLM NpoBangepam u
nony4aTensim reHeTUYeCKUX PecypcoB, B npoLecce obcyxaeHns, pa3paboTkv U NoAroTOBKM
NPOEKTOB 3/1IEMEHTOB B3aNMOCOrIaCoOBaHHbIX YCNOBUIA AN AOCTYNa K reHETUYEeCKMM pecypcam
M COBMECTHOro Nonb30BaHus Bbirogamu. OHU UNNOCTPUPYIOT NpakTudeckme sonpockl VIC, ¢

m Cwm. Cam PuketcoH n OxxeiiH C. M'vH30ypr, MexdyHapoOHoe asmopcKoe npaso U CMexXHbIe rpasa — 8 pamMKax
u 3a pamkamu bepHckol KoHnseHuyuu, Oxford, Vol. I, ctp. 602.

8 Cwm. pokymeHT WIPO/GRTKF/IC/2/3, nyHkT 133.

IS Cwm. pokymeHT WIPO/GRTKF/IC/7/9 (T'eHeTuyeckme pecypcbl: MpoekT pyKoBOASALLMX MPUHLIMIOB B
OTHOLLEHMM OCTyNa 1 CnpaBeaIMBOro COBMECTHOIO NONb30BaHUs Bbirogamu).

80 Cwm. onepaTuBHble npuHLMnbl B AokymeHTe WIPO/GRTKF/IC/2/3, pasgen V.B, cTp. 50.

81 Cwm. gokymeHT WIPO/GRTKF/IC/17/INF/12 (FTeHeTu4eckue pecypcbl: MpoekT pykoBoAsALLMX NPUHLMIMOB B
obnacTu UHTeNneKTyanbHo COGCTBEHHOCTM B OTHOLLEHUM JOCTYNa U CNpaBeIMBOr0 COBMECTHOIO
Nnonb30BaHUA Bbirogamu: OOGHOBMNEHHbIV BapuaHT).
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KOTOPbIMW MOTYT CTONKHYTbLCS MPOBaiAepbl 1 nonydaTteny npu obCyxaeHUn cornatleHmus,
KOHTpaKTa unu nuueHsnm. PasHoobpasne HaunoHanbHOro 3akoHo4aTeNbCTBa U NPaKTUYeCKMX
MHTEpPEeCcoB NpoBaaepoB 1 nonyyaTenen MoxeT NPMBECTU K LUMPOKOMY AnanasoHy
BO3MOXHOCTEW BblGopa Npu 06CYy>KAEHUN M NOATOTOBKE NPOEKTa pearibHbIX NOMOXEHWA.
MoaToMy pykoBOASILLME NPUHLMMBI MOTYT OKa3aTb NOAAEPXKKY NpoBaraepam v nonyyatensm B
obecneyeHMn paBHONPaBHOIO AOCTYNa 1 COBMECTHOMO NOMb30BaHNS BbiIro4aMu Ha
B3aMOCOI1aCcoBaHHbIX YCMOBUSIX, HO HE NMpeaycMaTpuBaTth OaHy Moaernb Unv Habop
BapVaHTOB.

Kpome Toro, HUYTO B 3TUX PYKOBOASALLMX MPUHLMNAX HE OOSMKHO UCTONKOBbLIBATLCS Kak
3aTparvBaoLLee CyBepPEHHbIe NpaBa rocy4apCTB Ha UX NPUPOAHbIE PECYPChI, BKIOYAs UX
npaBo yCTaHaBNMBaTb YCIOBUS U MOMOXEHUS AN A0CTyna 1 COBMECTHOrO MOSb30BaHUS
BbirogaMu. PykoBoasiime npvHUmnbl AOMMKHbI BbiTh TONbKO 40GPOBONBHBIMU U
nnnocTpaTnBHbIMU. OHU He NpeaHa3HadeHbl ANs 3aMeHbl COOTBETCTBYHOLLENO
MeXOyHapOoaHOro, perMoHanbHOro U HaluMoHanbHOro 3akoHogaTenbcTea?,

TpagnLUMOHHbIE 3HAHUS YacTO CBSI3aHbl C FEeHETUYECKUMW pecypcamMu, 1 3TO MOXET OaTb
LIeHHOe NpeacTaBneHne 0 TOM, Kak FeHETUYECKME PECYPCbl MOXXHO COXpPaHUTb, NoaaepXkaTtb 1
ncnonb3oBaTh Ha Gnaro yenoseyecTBa®. PykoBoasLive NPpUHUMMbLI TAKKE pacrnpoCTPaHSTCA
Ha TPaAMLIMOHHbIE 3HAHWSA, CBA3aHHbIE C FTeHETUYECKUMM pecypcammn®?,

MexayHapoaHasa nateHTHas knaccudpumkaumsa (MIK)

MexayHapogHasa nateHTHas knaccudukauma (MIK) onpegenseTcs kak «mepapxudeckas
cucTema, B KOTOPOW BCA TEXHUKA B LLErIOM nogpasaeneHa Ha pag pasaenos, Knaccos,
noaknaccos v rpynn. Knaccudukaumsa aBnseTca He3aBUCUMbIM OT 3blKa MHCTPYMEHTOM,
He3aMeHMMbIM Npu NPoBeAEHUM MOMCKA NaTEHTHLIX JOKYMEHTOB Ha onpeaeneHne n3BeCcTHOro
YPOBHS! TEXHUKUN B KOHKPETHOMN TEXHUYECKO 06nactn»®.

MK 6bina yupexaeHa Cmpacbypackum coanaweHuem o MexxdyHapoOHOU nameHmMHoU
knaccugpukayuu (1971 r.) Cratba 2(1)(a) npegycmatpusaeT, 4To «Knaccudukaumsa BKIIOYaeT:
(i) TekcT, paspaboTaHHbIA COrnacHo NonoXeHnam EBponenckon KOHBEHLMM MO
MexayHapogHon knaccudmkaumm naTeHToB Ha n3obpeTeHus ot 19 gekabpsa 1954 r.
(HasbIBaeMom HXe «EBponenckasa KOHBEHUMS»), KOTOPbIN BCTYNWM B cuny 1 6bin onybnvkosaH
"eHepanbHbIM cekpeTapem EBponenckoro Coseta 1 ceHTabpa 1968 r.; (ii) nameHeHus,
KOTOpble BCTYNUIM B CUNY COrnacHo ctatbe 2(2) EBponenckon KOHBEHUMM A0 BCTYNNEHUS B
cuny Hactoduwero CornaweHus; (iii) n3MeHeHusi, BHECEHHbIE BMOCNEACTBUMN B COOTBETCTBUM
CO CcTaTbewn 5, KOTopble BCTYNAKT B CUITY COMMacHO MOSTIOXEHUAM CTaTby 6».

Me)KAyHapo,qulﬁ AOroBoOp O pacTuTesNibHbIX reHeTU4eCKUX pecypcax ansa npon3soactea
npoAoBOSIbLCTBUA U BeAeHUA CeribCKoro X03ANCTBA

MexayHapoaHbIN JOroBOP O pacTUTENbHbIX FTEHETUYECKMX pecypcax Ans NPOou3BoACTBa
NpoaoBONbLCTBUA N BeaeHns cenbekoro xosanctea (MAMPIMCX) 6bin npuHAT Tpuguate Nepeomn
ceccuen NMpoaoBONbCTBEHHOM U CENbCKOXO3ANCTBEHHOWN opraHnsaumnen ObbegmHeHHbIX Haumi
3 Hos6ps 2001 r. n BcTynun B cuny B 2004 r. Lenbto gorosopa aenstoTcs: (1) npusHaHve
OrPOMHOrO BKNaga, KOTopbl BHOCAT doepMepbl B NOBbILLEHNE pa3HOobpasns KynbTyp,
KOTOPbIMW NUTAOTCA NIIOAM BO BCeEM Mupe; (2) co3gaHue rnobanbHOon CUCTeMbI 45
obecne4veHunsa goctyna epMepoB, CENEKLUNOHEPOB U YYEHbIX K PAaCTUTENbHbIM FrEHETUYECKNM

82 Tam xe.

83 Tam xe, cTp. 4 NPUMNOKEHMS.

84 CM. gokymeHT WIPO/GRTKF/IC/17/INF/12.

85 moccapuin BOUC Ha noptane PATENTSCOPE.
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matepuanam; u (3) obecrnedeHune pacnpegeneHus Bolrogd, nony4aembiX peuunmeHTamm ot
MCNOMb30BaHWUS PacTUTENbHbIX FeHeTUYEeCKMX MaTepnanos®®,

M3obpeTaTenbCcKkni ypoBeHb

N3o6peTaTenbckuin ypoBeHb (Takke onpegensembli Kak «kHEOHYEBUOHOCTbY) ABNAETCA OAHUM
N3 KPUTEPMEB NATEHTOCNOCOBHOCTN, CBSI3AHHbINA C BOMPOCOM O TOM, Obifio nin n3obpeteHune
O4YeBUAHbIM AN Nvua, obnagarLlero obbl4HbIMM 3HaHUAMW B AaHHOK obnacTn®’.

B cootBeTcTBUM cO cTaThen 33 PCT 3aaBneHHoe n3obpeTeHne cHnMTaeTcs COOTBETCTBYHOLLNM
n3obpeTaTenbCKOMY YPOBHIO «ECIM OHO, MPUHUMAs BO BHUMaHWE NPeALIEeCTBYHOLLNA YPOBEHb
TEeXHMKN, KaK OH onpegeneH VMHCTpyKumen, Ha yCTaHOBIEHHYIO COOTBETCTBYHOLLYIO ATy He
SIBMSIETCS OMeBUAHbBIM ANSA CneuuanncToB B AaHHOW obnactuy.

B ctatbe 56 Egponelickoli nameHmHou koHeeHyuu n Pasgene 35 U.S.C. 103 cogepaTtcs
aHanornyHble onpegenenusa. B Pasgene 35 U.S.C. 103 ncnonbayetcsi 3KBMBANEHTHbLIN TEPMUH
«HEOoYeBUIHbIN 06bEKT»E,

JInueH3noHHbIe cornaweHus

JNnLEeH3NOHHbIE cornalleHnst onpeaensaTCsa Kak cornalleHus, npegycmaTtpusatoLmne
onpeneneHHoe paspeLLeHHOe UCNomnb3oBaHMe MaTepmarnos Unu npas, KOTOPbIE YNOMHOMOYEH
npenocTaBnsATh NpoBanaep, HanpuMep, CornalleHnsi 0 NMULEH3MPOBAHNM UCTONb30BaHNS
reHeTUYeCKMX PecypcoB B Ka4eCcTBe Hay4YHO-UCCrneaoBaTenbCKUX CPeacTs, UM O
NMULIEH3MPOBaHMIN UCMOSb30BaHMSA B3aMOCBSA3aHHbIX TPAAULMOHHbIX 3HAHWUIA UMK APYruX nNpas
MHTEenneKTyanbHon cobcTBeHHOCTU®®,

OrpaHunyeHus

CornacHo topvanyeckomMy criosapto brnaka, «orpaHuMyeHne» o3HavaeT akT yCTaHOBIEHUs!
OrpaHUYeHU; Ka4yecTBO, COCTOSIHWE UM YCIOBUE OFrPaHUYEHNS, OFPaHUYUTESNBHYIO Mepy.
CnoBo «OrpaHnyeHnsi», UCNomnb3yeMoe Hapsigy CO CITOBOM UCKITOYEHUSI», O3HaYaeT
«rpaHuubl» unu «npegenbi»®. [ns coxpaHeHusl Hagnexaiero 6anaHca MHTepecoB
npaBoobnagaTtenen 1 nonb3oBaTerien OXpaHseMbIX NPOU3BeAEHUI 3aKOHbI B 06nacTu
aBTOPCKOro NpaBa MOryT npeaycmaTpuBaTb ONpeaenieHHble OrpaHNYeHNst UMYLLLECTBEHHbIX
MpaB — Cryyau, B KOTOPbIX OXpPaHsieMble NPOU3BEAEHUSI MOTYT UCMOSb30BaThCs 6e3
paspelleHns npaBoobnagaTerns U Npy YCroBKKM BeiNnaTbl KOMNeHcauum unm 6e3 atoro
ycnosus®l,

B bepHckou KoHeeHyuu 06 oxpaHe numepamypHbix U XyO0XecmeeHHbIX rnpouseedeHuli
(1971 r.) copepxatcst yCnoBusi, B COOTBETCTBMM C KOTOPbIMY NMpaBa aBTOPOB MOTYT ObITb
OrpaHUYeHbl, B CBA3M C YEM MOXET ObiTb paspellueHo cBo6OAHOE NCMONb30BaHNE
npoussefeHnin®?. [Ina onpeneneHuns ycrioBui, B COOTBETCTBUN C KOTOPLIMU MOXET OblThb
BBEEHO orpaHu4yeHne, paspaboTaHa TpexcTyneH4yaTas npoeepka®. 3Ta npoBepka Takke

86 CrtaTbsa 1 MOPMNCX.

87 CnpaBoyHunk BONC no uHtennektyansHon cobctBeHHOCTH, nybnukaumns BONC Ne 489 (E), 2008 r., cTp. 20.

88 Cwm. pasgen 35 Ceopga 3akoHoB CLUA 103; goctyneH Ha:
https://www.uspto.gov/web/offices/pac/mpep/s2158.html.

89 CM. gokymeHT WIPO/GRTKF/IC/17/INF/12.

90 WccnepoBaHue «McknioyeHns v orpaHnyeHns B aBTOPCKOM MPaBe U CMEXHbIX NpaBaxy, NoAroTOBIIEHO
Mbepom CupuHennu, WCT-WPPT/IMP/1, 1999 r., cTp. 2.

o Paspen Beb-canta BONC, nocBALWEHHbIN aBTOPCKOMY NpaBy M CMEXHbIM MpaBaMm:
https://www.wipo.int/copyright/en/limitations/index.html.

92 MyHkT 1 cTatbu 10.

93 MyHKT 2 cTaTby 9.
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npegycMoTpeHa B ctatbe 13 CoenaweHus BeemupHol mopaosol opeaHu3ayuu (BTO) no
mop20o8bIM acriekmam ripae uHmesnekmyarnsHol cobecmeeHHocmu (1994 r.) (CornaweHme
TPUMMC), ctatbe 10 [Jozosopa BOUC no asmopckomy ripasy (QAIT) B kauecTBe NpoBEPKM ANs
WCKIMIOYEHUI N OrpaHNUYEHNIN BCEX MMYLLECTBEHHbIX NPaB B paMKax aBTOPCKOro npaea.

B ctatbe 16 [Jozosopa BOUC no ucnonHeHUsM u gpoHoepammam (QN®P) ata npoBepka
pacnpocTpaHaeTCcs Ha NpaBa UCMONHUTENEN KU npomnsBoauTenen dhoHorpamm, KoTopble
OXBaTbIBaeT AaHHbI gorosop®.

CornaweHus o nepegaye matepuana

CornaweHus 0 nepegaye maTepuana npeactaBnaT cobor cornalleHuns, Cnonb3yemble B
KOMMEPYECKMX N aKaAeMNYECKNX NAaPTHEPCKUX HAY4YHbIX UCCEAO0BaHUSIX, BKIOYAOLMX
nepegadvy 61MoNornMYyecknx maTepuarnos, Takux, kak 3apodpllieBas nna3ma, MMKpOOpraHuambl 1
KNeTOuYHbIe KyNnbTypbl C Lenbio obMeHa maTepvanaMmm Mexay npoBangepom n nonyvyatenem u
onpeaenexHne ycnoBuin 4oCTyna K rocygapCTBEHHbIM KOSMEKUMSAM 3apOoabILLEBOM Masmbl,
ceMeHHbIM poHAaM Unm reHeTnYecknm pecypcam in situ®>. BOUC paspaboTtana 6a3y gaHHbIX
cornaweHui B obnactn 6uopasHoobpasnsi, UMEILLMX OTHOLLEHME K JOCTYNY U COBMECTHOMY
MCNONb30BaHMIO BbIrog, COAEPXKALLMX KOHTPAKTHbIE MONOXEHUS, KacatoLmecs nepegaydm u
MCMONb30BaHUA reHeTndecknx pecypcos®. MpoaoBoNbLCTBEHHASA U CENbCKOX03ANCTBEHHAs
opraHunzaumsa (PAO) paspaboTtana n npuHana B 2006 r. CtaHgapTHOe cornalleHne o nepegade
maTepuana (CCIM), Heobxoanmoe ansa peanusauun MexagyHapogHoro 4orosopa o
pacTUTENbHbIX TEHETUYECKNX pecypcax afis NPOn3BOACTBa NPOAOBOSILCTBUA N BEAEHNSA
cenbckoro xo3sactea (2001 r.)%". B npunoxeHuu | K BOHHCKUM pyKO80OSILUUM MPUHYUNam no
obecrieyeHuro docmyna kK 2eHemu4eckuM pecypcam U cCO8MeCmHOo20 UCMOoJIb308aHUsl Ha
crpaeedsiueoll u pasHoli OCHO8e 8bI200 OM UX MPUMEHEeHUSsI COAEPXaTCsl ANIeMEHTbI AN
BKIIOYEHMS B COrMaLlleHuns o nepegade matepuaros.

MuHumym gokymeHtaumm PCT

B cootBeTcTBMM € (Noccapmnem TepmmHoB PCT, MMHUMYM OOKYMEHTALUN MOXET ONpeaensaTbca
KaK «JOKYMEHTbIl, B KOTOPbIX MeXAYHapOAHbIA NOUCKOBLIN OpraH JOSMKEH OCYLLEeCTBNATb NMOUCK
COOTBETCTBYIOLLEro NpeLlecTBYOLLEro YPOBHS TEXHUKN. OTO TakkKe OTHOCUTCS K opraHam
MeXayHapOoaHOW NpeaBapuTeribHOM 3KCNEpPTU3bl ANA Lenen npoBeaeHns aKkcnepTuasbl.
[lokyMmeHTaLmsa BKITOYaeT HeKoTopble OnybrnnkoBaHHbIE NaTEHTHbIE JOKYMEHTbI U HENaTEHTHYIO
nutepaTypy, CoAepxallyrocs B cnucke, onybnvkosaHHom MexayHapoaHsiM 6t0po. MuHnumym
[IOKyMeHTaLuu nepeydmcreH B npasune 34 MHcTpykuum k PCT»%8,

B PykoBogsawmx npyHumnax gnsi NpoBeAeHns MexayHapoaHoro noncka no npoueaype PCT
MUHMMYM OOKYMEHTaLMN NS MeXAyHapOAHOro Noucka onpeaensieTcs kak «noabdopka
AOKYMEHTOB, OpraHM3oBaHHas B cMcTeMaTUYECKON bopme (MK AOCTYNHAst MHBbIM
cucTemaTmyecknm obpasom) Ans uenen npoBeeHns nomcka B COOTBETCTBMM C OTHOCALLMMCS K
006BbEKTY coaepXaHmeM OOKYMEHTOB, KOTOpble NPeACcTaBnsoT co6on rnaBHbIM obpaszom
NaTEHTHbIE JOKYMEHTbI, LOMNOSHEHHbIE PAAOM CTaTen N3 NEPUOONYECKNX U3OAHWUIA U OPYTUX
BMOOB HenaTeHTHON nuTepaTypbi» .

B despane 2003 r. Ha cegbmon ceccumn 3acepaHma MexayHapoaHbix opraHoB B pamkax PCT
ObIfTI0 AOCTUIHYTO COrnalleHne B NPUHLMNE O TOM, YTO JOKYMEHTALUUSA N0 TPaaNLNOHHBIM

94 My6nukauuns BOUC «Pykosoacteo BOUC no poroBopam B 06nacTi aBTOPCKOro Npaea M CMEXHbIX Npas 1
"moccapwvii TEpMUHOB NO aBTOPCKOMY MpaBy M CMEXHbIM npaBamy», BOUC, cTp. 313.
95 Cwm. pokymeHT WIPO/GRTKF/IC/17/INF/12.

96 HocTynHo Ha: https://www.wipo.int/tk/en/databases/contracts/index.html.

97 LocTynHo Ha: http://www.fao.org/3/a-be623e.pdf.

98 HocTynHo Ha: https://www.wipo.int/pct/en/texts/glossary.html#M.

99 MyHKT 1X-2.1 PyKoBOASILLMX NPUHLMINOB A5t NPOBEAEHMS MEXAyHapoAHOro novcka no npoueaype PCT

(nencrByeT ¢ 18 ceHTs6ps 1998 r.).


https://www.wipo.int/tk/en/databases/contracts/index.html
https://www.wipo.int/pct/en/texts/glossary.html#M
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3HaHWSAM O0MKHA ObiTb BKMNOYEHA B YacTb MMHMMYyMa AoKymeHTaumm PCT, oTHocALWytOCA K
HenaTeHTHon nuTepatypel®. Hanpumep, B fokymeHTe « MuHumym gokymeHTauum PCT —
Cnuvcok nepnoanyecknx nsgaHui: nepuoanyeckne U3gaHusl, cnornb3yemMble A novcka u
akcnepTusbl» NHANMACKNIA XypHan TPaauUNOHHbBIX 3HaHUI U Kopenckui XXypHan TpaauumoHHbIX
3HaHW onpeferneHbl kKak HenaTeHTHasa nuTepaTypa.

MeHbLUMHCTBO

CornacHo opuan4eckoMy crioBapto bnaka TepMnH «MEHbLUMHCTBO» 0603Ha4aeT rpynny nu,
KOTOpPble HEKOTOPbIM 06pa3oM OTNMYaOTCs OT GOSbLUMHCTBA, B pe3ynbTaTe Yero ¢ HUMK
MHorga obpallatTcst HEOAMHAKOBO.

MEeHbLUMHCTBOM SIBMSIETCS rpynna, B YACNIEHHOM OTHOLLEHUM yCcTynatowast 60MbLUMHCTBY
HaceneHusl rocyaapcTBa U HaxoAsLWascs B HeAOMUHUPYHOLLIEM MOSTOXEHWUM, YreHbl KOTOPOW
obnafalT 3THUYECKUMU, PENTUTMO3HBIMU UM A3LIKOBLIMI XapakTePUCTUKAMM, OTIIMYHBIMU OT
XapaKTEPUCTUK OCTarIbHOrO HaCEeNeHus, U KOTOpbIe UCTbITLIBAIOT YYBCTBO CONMMAAPHOCTY, AaXe
€CIN OHO He NPOoSIBIISIETCSA AIBHO, HAaNpaBlieHHOe Ha COXpaHEHUe UX KynbTypbl, Tpaauumin,
penurum unm sa3blikaol,

B cooTtBeTcTBUU C Leknapayueli o npasax fuuy, npuHadnexaujux K HauyuoHanbHbIM Uru
SMHUYECKUM, pesiu2u03HbIM U 13bIKO8bIM MeHbWUHcmeam (1992 r.), nuua, npuHagnexaiime K
MEHbLUMHCTBAM, UMEIOT NPaBo MoSb30BaTbCA JOCTOSHUAMU CBOEN KyNnbTypbl 6e3
BMeLLaTenbCTBa UNu AUCKPUMMHALIMM B Kakol Obl To HM Gbino dopmel®?. MocynapcTea
OXPaHAOT Ha MX COOTBETCTBYIOLLMX TEPPUTOPUSAX CYLLIECTBOBAHNE U CaMOBLITHOCTb
HaLMOHAIbHBIX UM 3THUYECKUX, KYNbTYPHbIX, PENTUTMO3HBIX U A3bIKOBLIX MEHBLLMHCTB U
NOOLLPSIOT Co3AaHne YCrnoBui Ans pasBUTUA 3TON camMoBbITHOCTU®S,

B cooteeTcTBUM C MexxOyHapoOHbIM NakmoM O epaxdaHCKUX U noaumuyYeckux rnpasax

(1966 r.) B TEX CTpaAHaXx, roe CyLECTBYHOT STHNYECKME, PENUINO3HBIE U A3bIKOBbIE
MEHbLUMHCTBA, Nuuam, NpMHaanexawmum K TakumM MEHbLUMHCTBaM, HE MOXET ObITb OTKa3aHo B
npaBe COBMECTHO C APYrMMU YrieHamMun TOR e rpynnbl NoNb30BaTbCs CBOEN KyNbTYPOMH,
ncnoeenoBaTb CBOK PENUINIO U UCMIOSHATL ee 0bpsabl, a Takke Nonb30BaTbCA POAHLIM
A3bIKOM04,

He3akoHHOe npucBoeHune

B obGnacTtu uHtennektyaneHoOM COGCTBEHHOCTU OpMANYECKUiA crioBapb bnaka onpenensiet
«HE3aKOHHOE NPUCBOEHNEY» KaK «OCHOBAHHbLIN Ha OOLLLEM NpaBe OENUKT 3a UCMONb30BaHNE He
OXpaHsIEMON aBTOPCKUM NpaBoM MHAOPMaUUM NN aemn, KOTopble opraHn3auns cobupaeT u
pacnpocTpaHseT AN N3BneYeHns NpubbInNu ¢ Lenblo HegobpoCOBECTHOM KOHKYPEHLMN C 3TON
opraHusaumen, unu 3a KonnpoeaHue Npon3BeaeHns, aBTop KOTOPOro eLle He uctpebosan unm
He MONYYUIT UCKIMIOYMTENBbHLIX MPaB Ha NnpounsBeaeHue. [...] dnemeHTamu He3aKOHHOIo
NPUCBOEHNA aBNATCA cneayrowme: (1) uctel, JOMMKHO BbITb, BIOXW BPEMS, AEHbIN UNN
ycunus anga céopa nHgopmaumm, (2) oTBETYMK, OMKHO BbITh, Nonyymn nHgopmauuio 6e3

100 MuHuMym gokymeHTauum PCT, gokymeHT PCT/MIA/9/4.

101 dpaHyecko Kanoptopwu, 6biBwmnin CneuunansHblid goknagynk OOH, 1979 r., Ha koToporo ccbinaetcs OuTep
KyrenbmaHH B pabote «OxpaHa nuu, npyHagnexatimx K MeHbLUMHCTBAM, U KyNbTYpPHOro pasHoobpasus
KOpEeHHbIX HapoaoBs» noA ped. A. dpoH boraanamn u P. Bonbdpym, tOprnanyeckun exxerogHuk OOH, Vol. 11,
2007 r., cTp. 237.

102 MyHkT 1 cTatbm 2 Jeknapaumm o npasax nvu, NPUHaANeXalmx K HauMoHanbHbIM UM 3THUYECKNM,
pPenurmo3sHbIM 1 A3bIKOBbIM MEHBLUMHCTBaM, NPUHATON pe3ontounen 47/135 NeHepanbHon Accambnen ot
18 nekabpsa 1992 r.

103 MyHkT 1 cTaTeun 1 Jeknapaumu o NnpaBax Nuu, NpUHaaneXxalnx K HaunmoHanbsHbIM UM 3THUYECKUM,
PENUIMO3HBIM U A3bIKOBbIM MEHbLLLUMHCTBaM.

104 CraTbsl 27 MexayHapoAHOro nakra o rpakaaHCKMX 1 NONMTUYECKMX NpaBax, MPUHATOrO U OTKPbLITOrO AN
noanucaxusi, patudukauum n npucoeguHeHns pesontoumnent F'eHepansHo Accamb6nien 2200A (XXI) ot
16 pekabps 1966 r., BctynuBeLuero B cuny 23 mapta 1976 r.
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Kakux-nnbo aHanormyHbIX BNOXEHWUN, 1 (3) nctew, OMMKHO BbITb, MOHEC KOHKYPEHTHbIV yLep6
BBMAY NOL4OOHLIX AENCTBUN OTBETUYMKAY.

[envkT B CBA3M C HE3AKOHHbLIM NMPUCBOEHUEM SIBNAETCHA YacTbio 3aKoHOAATENbCTBA O
Hea06POCOBECTHOM KOHKYPEHLIMM B CUCTEME NpeLeaeHTHoro npaea. Takum o6pasom,
HE3aKOHHOEe MPUCBOEHME BreYeT 3a coboii NPOTUBOMPaBHOE UMM HEYECTHOE UCMOSb30BaHue
UMK 3aMCTBOBAHMNE YYXKO COGCTBEHHOCTH, 1 YacTo UCMOMNb3yeTcsa AN 060CHOBaHMS UCKa B
Tex criyyasix, koraa He 6bInM HapyLUeHbl NpaBa COGCTBEHHOCTM Kak TakoBble. HesakoHHoe
NPUCBOEHME MOXET UMETb OTHOLLEHMWE K NPOTUBONPABHOMY 3aMCTBOBaHUIO UM
MOLLIEHHNYECKOMY MPUCBOEHMNIO CPEACTB UM UMYLLIECTBA, KOTOPbIE BBEPEHBI OAHOMY NULLY, HO
Ha caMoM Aene npuHaanexaT Apyromy.

Tak, ctaTbsl 3 npoekTa 3akoHa «[lpasogass cmpykmypa oxpaHbl mpaduyUuoHHbIX 3HaHuUl 8 LLpu-
JlaHke» (2009 r.) onpegenseT «He3akoHHOE NPUCBOEHUE» Kak «(i) npnobpeTeHne, NpucBoeHne
NN NCNoNb3oBaHWe TPAAULMOHHBIX 3HAHWUI B HApyLLEHWE MOSNOXEHUN 3TOro 3akoHa,

(i) naBnedeHme Boirogbl U3 NPUOGBPETEHUS, NPUCBOEHUS NN UCMONb30BaHNSA TPaaULMOHHbIX
3HaHW, Koraa nuuy, KoTopoe NpuobpeTaeT, NnpucBanBaeT UNKn NCNONb3yeT TPaaAULMOHHbIE
3HaHWS, M3BECTHO MITM HEN3BECTHO MO NpUYMHE HEGPEXKHOCTU, YTO TPALULMOHHbBIE 3HAHNS
Ob1nn NpMobpeTeHbl, NPUCBOEHbI NN UCMONb30BaHbI NOObLIMKU HeCrpaBeaIMBbLIMU CPEACTBaMM,
n (iii) opyrue Buabl KOMMEPYECKON OEeATEeNbHOCTH, NPOTMBOPEYaLLmMe YeCTHOM NpaKkTuke,
KOTOpble NO3BOMAT U3BMNEKaTb HECNPABEANMUBYIO BbIrody U3 TPAAULIMOHHBIX 3HAHWN» 1%,

HenpaBomepHoe ucnonb3sosaHue'®

B o6nactu naTeHTOB topuanyeckuin crnosapb bnaka onpeaenseT «HenpasoMepHoe
UCMOMb30BaHNe» Kak «MCrornb3oBaHne naTeHTa Unu ¢ Lenbio NPoAneHns AencTBus
UCKIMIOYMTENbHOro NpaBa Ha HesanaTeHTOBaHHbIe TOBapbl, UMK C Liebio HapyLLeHNs
aHTUTPECTOBCKOro 3akoHoAaTtenscteay. Crnosapu onpeaensioT HenpaBoMepHoe
UCMOMb30BaHNe Kak HermpasunbHOe, HeBEPHOEe UMW HeHaanexalllee Ucrnornb3oBaHue, Nbo
HenpasunbHoe npuMeHeHne. HenpaBomepHoe MCMoNb3oBaHME MOXKET Takke 03HavaThb
HeHaanexatliee Unu YpesmepHoe npuMeHeHne, NGO AeNCTBUSA, KOTOPbIE U3MEHSIOT NMPUCYLLYIO
Lienb UMK Ha3Ha4YeHne Yero-To.

N3meHeHune

M3meHeHnem aBnsieTca nepemeHa B YeM-nubo (ropugudeckuin cnosapb bnaka). 3ToT TepMuH
SIBNSIeTCS CUHOHMMOM Nepenenkn. B ctaTtbe 6bis bepHckol KoHeeHuuu 06 oxpaHe
JiumepamypHbix U Xy0oxxecmeeHHbIX npousdsedeHuti (1971 r.) npeaycMoTpeHo, MOMUMO
npoyero, NpaBo aBTopa NPOTUBOLAENCTBOBATL BCAKOMY U3BPALLEHUIO, UCKAKEHWNIO UM NHOMY
N3MEHEHMIO NPOMN3BeaEeHNs, CMOCOBHOMY HaHecTu yepb YecTy unu penytaumm aBTopa.

UckaxeHune

105 Pabounin gokymeHT, Bepcus ot 1 sHBaps 2009 r. «[paBas CTpykTypa oxpaHbl TpaguLMOHHBIX 3HaHun B Lpu-
JlaHke».

106 HekoTopble generauuv npegnaranv go6aBuTb TEPMUH «HEMPABOMEPHOE UCMONb30BaHNE» B TEKCT
AokymeHTa «OxpaHa TpaauMUMOHHBIX 3HAHWI: NepecMoTpeHHble Lenu u npuHuunel» (WIPO/GRTKF/IC/18/5
Prov.), Hanpumep, generauna MHgoHesum u generaumsa Mekcukn. OpgHako aenerauns ABCTpanuu oTMeTuna,
4YTO «HENpPaBOMEPHOE UCMONb30BaHEY» NPEeACTaBNAeT COOOM TEPMUH, NCMOMb3YEMbIV B KOHTEKCTE
KoHBeHUMM 0 Buonornyeckom pasHoobpasum B paMkax NpoeKTa TEeKCTa AN NePeroBOpoOB MeXAyHapOAHOro
pexuma oCTyna u COBMECTHOIO UCMOMb30BaHWS BbIro OT rEHETUYECKNX PECYPCOB U CBA3AHHBIX C HAMM
TPaAAMUMNOHHBIX 3HaHUA. OH BbIN UCNOMNB30BaH NPUMEHUTENBHO K AENCTBMAM, KOTOpbIE NpoTUBOpeYaT
CcornacoBaHHbIM Ha B3aVMHOW OCHOBE YCMOBUSIM, B TO BPEMSI KaK TEPMUH «HE3aKOHHOE MPUCBOEHUE» UMeeT
OTHOLLEHME UMEHHO K npruobpeTeHunto 6e3 npeasapuTenbHoro o6ocHoBaHHoro cornacusi. OHa npusBana K
AanbHenwemMy obCyXaeHWI0 Bonpoca 0 3Ha4YeHUM 3TUX TEPMUHOB B pamkax aToro KomuTeTa 1 B CBSI3U C
WHTENNEKTyanbHON COOCTBEHHOCTbLIO, @ HE AOCTYNOM K TPaAULMOHHBLIM 3HAHUSIM, CBSA3AaHHBIM C
reHeTU4ECKUMM pecypcamu.
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CornacHo onpeaeneHnto OKCOopACKOro CroBaps aHrMUNCKOro s3blka TEPMUH KUCKaXKEHNEN
O3HavyaeT aKT OTCeYEHMS UMK U3bATUA YacTU Yero-nnbo, 0COBEHHO KHUMM UM UHOTO
AOKYMEHTA; W3MEHEHME UM YHUUTOXEHNE YacTu COOEPXKaHUS Unu 3HaveHnsi. B cooTBeTcTBUM
co ctatben 6bis bepHckou KoHeeHyuu 06 oxpaHe nnumepamypHbIX U XyO00XecmeeHHbIX
rnpouseedeHuti (1971 r.) oxpaHa OT UCKaXXEHUS ABNSIETCS OAHMM U3 aTpUBYTOB JINYHbBIX
HEeMMYyLLECTBEHHbIX NpaB aBTopa.

B3sanmHoe yBaxxeHune

B npeambyne Heknapauyuu OOH o npasax kopeHHbIx Hapodos (2007 r.) B3auMHOe yBaXXeHne
paccMaTpuBaeTCs Kak 3anor JOCTUXKEHWUI, K KOTOPbIM CreayeT CTPEMUTLCA B AyXe
coTpygHunyectea. CornacHo onpegenexmtio OKcopacKoro CrnoBaps aHrmMNCKoro si3blka, CroBo
«B3aVMHbIV» OTHOCUTCA K ABYM U Bonee nioasm, UCNbITbIBAOLWMM OPYT K APYry OANHAKOBbIE
4YyBCTBA, MeXAy KOTOPbIMW CYLLECTBYIOT ABYCTOPOHHME OTHOLLEHWS.

B3anmocornacoBaHHble ycnoBusi

Kpome npusHaHus npaBa HauuoHasbHbIX NpaBUTENbCTB ONpeaendaTb YCroBusa JocTyna K
reHeTU4eCcKnM pecypcam, NyHKT 4 ctatbn 15 KoHeeHuuu o 6uonoau4yeckom pazHoobpa3suu
(1992 r.) npegycmaTtpumBaeT, 4TO «40CTYM, B Criyvae ero npegoctaBneHnsi, obecnevmBaeTca Ha
B3aMMHO COrfacoBaHHbIX YCIOBUSX N PEFYNIMPYETCS NONOXEHUSMU HACTOALLEN CTaTbu».
McnonHuTenbHbin cekpeTtapb KBP oTMeuvaeT, YTo «KkoHTpakThl SBNAIOTCS Hanbonee obuien
dopmoit permcTpaumnm «B3auMHO COrmnacoBaHHbIX YcroBuin» %7, B ctatbsax 41-44 BoHHCKMX
PYKOBOSALLMX NPUMHLMINOB NO o6ecneyvyeHUto AOCTYyNa K reHeTUYEeCKMM pecypcam n
COBMECTHOro UCNoJsib30BaHUA Ha crnpaBeAsiIMBoOM U paBHOW OCHOBE BbIrod OT UX
NPUMEHEeHUN M3NOXEHbl HEKOTOPblE OCHOBHbIE TPeOOBaHMSA B OTHOLLIEHUN B3aUMHO
COrNacoBaHHbIX YCITOBUNA.

Cratbs 18 Hazolickoao npomokona peaynuposaHusi 0ocmyra K 2eHemMuUYeCKUM pecypcam u
COBMECMHOE20 UCr0/Ib308aHUsT Ha cripagedsiugeoli U pasHOU OCHOBE 8bi200 OM UX MPUMEHEHUS
Kk KoHeeHyuu o buonoaudyeckom pasHoobpasuu (2010 r.) cneuunanbHO KacaeTcs cobniogeHns
B3aMMOCOrfnacoBaHHbIX YCNoBun, npegycmatpmsad, 4To «1. Npu BbINOSTHEHWUM MOMNOXEHUNA,
ykasaHHbIX B noanyHkTe (i) nyHkTa 3 (g) ctaTbm 6 1 B ctatbe 7, kaxgaa CTopoHa noowupsieT
NOCTaBLLMUKOB W1 NONb3oBaTeNen reHeTU4YECKMX PeCypCcoB U/Unu TPaauLMNOHHBLIX 3HAHWUN,
CBSA3aHHbIX C reHETUYECKUMIN pecypcamMu, BKNoYas no Mepe HeobxoamMmMocTu BO
B3aMMOCOracoBaHHbIE YCNOBMS NOMoXeHns 06 yperynmpoBaHuUn Cnopos, BKIIOYatoLwme:

(a) ropucamkumio, B KOTOPYIO OHWU NepenanyT nobon npouecc yperynupoBaHus Cropos;

(b) NnpMMeEHNMBIN 3aKOH; W/MNK (C) BapuaHTbl anbTEPHATMBHOIO YPErynupoBaHnsa Crnopos, Takme
Kak nocpegHn4ecTBo nnmn apbutpax. 2. Kaxgas CtopoHa obecneunBaeT BO3MOXHOCTb
obpalleHns 3a NOMOLLbIO B pamMKax CBOMX MPaBOBbIX CUCTEM B COOTBETCTBMU C NPUMEHUMbIMMN
tOPUCONKUMOHHBbIMKU TpeboBaHNSIMK B Cry4asx BO3HUKHOBEHUS CMOPOB, NPOUCTEKAOLWMX 13
B3aMMocCornacoBaHHbix ycrosuin. 3. Kaxxgas CTopoHa NnpvHMMaeT B COOTBETCTBYHOLLMX
cny4vasx acpdekTnBHbIE Mepbl Ans: (a) obecneyeHns OOCTyna K NpaBoCyauIo; U

(b) ncnonb3oBaHMA MexaHM3MOB AN obecneyeHns B3aMMHOIO NPU3HaAHUS U BbIMOSTHEHNS
peLLeHNA, BbIHECEHHbIX UHOCTPAHHbLIM CYyA0M, N apbuTpaxHbIX pewweHnin. 4. KoHdepeHums
CrtopoH, BeicTynatulas B kayectse CoewaHna CTopoH HacToswero lNMpoTokona, npoBoanT
0630p ahPEKTMBHOCTM HACTOSLLEN CTaTbM B COOTBETCTBMM CO cTaTben 31 HacTodALwero
MpoTokonan.

Haronckui npoToKon perynimpoBaHusi A4OCTyNa K reHeTU4eCKUM pecypcam u
COBMECTHOIO UCMNOJIb30BaHUsA Ha cnpaBeAsIMBON U paBHOW OCHOBE BbIro OT UX
npumeHeHus K KoHBeHUMn o buonornyeckom pasHoobpasum (2010 r.)

107 CM. nokymeHT UNEP/CBD/COP/4/22, nyHKT 32.
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MpoTtokon 6bin NpuHAT B okTA6pe 2010 r. B xoae aecAaroro coellaHmst KoHdepeHummn CTopoH
(COP 10), npoxogmeLuero B ropoge Haros, AnoHns. B cooTBeTcTBUM CO cTaTben 1 Lenbto
lMpoTokona sensieTcsa «obecreyeHue coOBMECMHO20 UC0Ib308aHUsT Ha cripasednueol u
pasHoU OCHO8e 8bI200 OM MNPUMEHEHUST 2EHEeMUYECKUX PeCcypcos, 8 MOM Yucse rnymem
obecnieyeHus1 Hadnexauwie2o docmyrna K 2eHemu4yecKUM pecypcam u Hadnexawel nepedaqu
coomeemcmeayruwux mexHosioaud, ydumsigas 8ce rpasa Ha 0aHHble pecypcbl U Ha
mexHosioauu, u nymem Hadnexaujea2o chuHaHcuposaHus, codelicmays makum obpasom
coxpaHeHuro buoroau4eckoao pa3zHoobpasusi u ycmoli4ugoMy UCMOIb308aHUK €20
KoMroHeHmMos8». [eHepanbHbIn cekpeTapb Oprannsaunn O6beamHeHHbIX Haumi 6yaoet
Henoautapuem NpoTokona n OTKpoeT ero Ang nognucanns B LieHTpanbHbIX yupexaeHnax
OpraHusauun O6beanHeHHbIx Hauuin B Hito-Mopke co 2 despans 2011 r. no 1 dpespans
2012r.

Heckonbko cTaTen KOHKPETHO KacarTcs TPaaULUMOHHbBIX 3HAHWIW, CBSA3AHHbLIX C FTEHETUYECKUMMU
pecypcamu, Takue kak ctaTtbs 3 ([JoCcTyn K TpagnuUMOHHBIM 3HAHUAM, CBA3AHHbBIM C
reHeTU4ecKnMKn pecypcamm), ctatbs 12 (TpaguuMOHHbIE 3HAHUS, CBA3AHHbBIE C FTEHETUYECKUMN
pecypcamu) u ctatbsl 16 (BbinonHeHe NONoXeHNN HaUMOHaNbLHOro 3aKkoHo4aTenbCTBa UNn
PerynsaTMBHbIX TpeboBaHWIA, perynmpyowmnx 4OCTYN K reHEeTUYECKMM pecypcam U COBMECTHOE
NCNorb30BaHMe BbIrofd, B OTHOLUEHUN TPAAULMNOHHbBIX 3HAHUIN, CBA3AHHbBIX C FEHETUYECKUMM
pecypcamu).

Hauwnsn

B topuandeckom cnosape Briska TepMuH «Hauua» onpeaenseTcs kak Gonbluas rpynna nogen,
MMeloLLIMX oblLLiee NPoUCXoXaeHue, A3bIK, TPaaULUU U 0B6bIYHO COCTaBMSAOLLNX NMOMUTUYECKYHO
eavHuly. TepMuH «rpaxgaHe» obo3HayaeT PU3NYECKMX UMN IPUANYECKUX NULL, KOTOpbIE
MPOXUBAIOT UM UMEKT pearbHOe U AeNCTBYIoLLEE NPOMBbILLINIEHHOE UMK KOMMepYecKoe
NpeanpusaTAe Ha ToW UMK UHOW TaMOXEHHON TeppuTopuni®. B 3HaYeHne TepMuHa «Hauumy»
3anoXeHo npeacraeneHne o cooblecTtse niogen, chopmmpoBaHHoM brnarogaps obiemy
MPOUCXOXOEHMIO, KyNbType U UCTOPUK, a YacTo 1 bnarogaps obwemy a3biky'®. TepmuH
«KyNbTYpHbIEe OBLLMHBLI» NPU3BaH BbICTYNaTb B KAYECTBE JOCTATOYHO LLUMPOKOrO MOHATUS,
KOTOPOE BKIMIOYaET rpaxkaaH BCel CTpaHbl, «HaLWIo», B Crydasx, Koraa TpaauLMoHHbIe
BblpaXXeHUs KyNbTypbl pacCcMaTpUBalOTCS Kak NpuHaanexalime BCeEMy Hapoay onpeneneHHom
CTpaHbl. ATO COYETaeTCa C NPaKTUKOW B APYrMX 06nacTsaX NMOMUTUKA U CIYXXUT AOMOMHEHUEM K
Hen'to,

HoBusHa

HoBun3Ha siBnsieTcst ogHUM 13 KpUTEPUEB NAaTEHTOCNOCOOHOCTY NpK NPOBeAEeHM NGOl
aKcnepTu3bl Mo cyllecTBy. M306peTeHre cuMTaeTcsl HOBLIM, ECITU OHO He SIBMSIETCS YacTbio
NPEALUIECTBYIOLLEro YPOBHS TEXHUKNL,

B cooTtBeTcTBUM cO cTaThen 33 [Jozosopa o nameHmHou koonepayuu (PCT) HOBU3Ha
onpeaendeTtca crneayrowmum obpasom: «[a]ns uenen mexayHapogHOW nNpeaBapuTenbHON
3KCMepTU3bl 3asBrneHHoe N30bpeTeHne cHMTaeTCsa HOBbIM, ECIIN €r0 HEe NOPOoYUT
NpeALecTBYOLWMIA YPOBEHb TEXHUKU, KakK OH onpeaeneH B MIHCTpykumu». lNMpasuno 64.1(a)
WHctpykumm k PCT onpegenseT «npegLlecTBYOWMN YPOBEHb TEXHUKNY» KaK «BCe TO, YTO CTano

108 Hanvanb XKepse, «Cornaluexnne TPUMC. MpoekT n aHanua». MN3g. 3-e, Sweet & Maxwell, cTp. 161.

109 Outep KyrenbmanH, «OxpaHa nuu, npyHagnexatimx K MEHbLUMHCTBAaM, U KyNbTYPHOrO pa3Hoobpasus
KOPEHHbIX HapoaoB» noA pea. A. dboH boraanamn n P. Bonbdhdpym, KOpnanyeckuin exxerogHuk OOH, Vol. 11,
2007 r., cTp. 235.

110 "moccapwuii TEpMUHOB, OTHOCSILLMXCS K HEMaTepuanbHOMY KynbTYpHOMY Hacneauto, paspaboTaHHbIn
HaumnoHanbHom komuccmen Hugepnangos no sonpocam FOHECKO, 2002 r. («...Hauunen moxeT aBnsaTbCsS
KynbTypHasi 06LLMHaY ), UMTMpYeTCs B JOKYMeHTe « OxpaHa TpaguLMOHHbIX BblpaXXeHWIA KynbTypbl/BblpaKeHWUi
donbkropa: nepecMoTpeHHble uenu n npuHumnel» (WIPO/GRTKF/IC/17/4).

1 CnpaBoyHunk BONC no uHtennektyanbHol cobctBeHHOCTH, nyGnukaums BONC Ne 489 (E), 2008 r., cTp.19.
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AOCTYNHbIM Ny6nuke roe-nnmbo B MUpe NocpeacTBOM NMCbMEHHOTO PacKkpbITUS (BKMoYas
YepTexu 1 apyrve UnncTpaumm), cHATaeTcs NPeaLecTBYOLWMM YPOBHEM TEXHUKA Npu
YCNOBMWU, YTO TaKoe packpbITMe MMENO MeCTo 4O COOTBETCTBYIOLLEN AATbI».

B ctatbe 54 Egponelickoli nameHmHou koHeeHyuu (EMK) cogepxutcs cnegytowiee
onpegeneHne HoOBU3HbI: «U300peTeHne cYMTaeTCca HOBbIM, €CNIM OHO HE OTHOCUTCS K YPOBHIO
TEXHUKN. YPOBEHb TEXHWKM BKMOYAET BCE, YTO CTasno obLwenoCcTynHbIM NyTeM NMMCbMEHHOO
WK YCTHOTO OMUCaHus, NCNOMb30BaHMA N nobbiM Apyrnm cnocobom 40 AaTbl NO4aYM 3asBKU
Ha eBPOMNenCcKUN NaTeHT».

Pasgen 35 Ceoaa 3akoHoB CLUA 102 [YcnoBus naTEHTOCNOCOOHOCTW; HOBM3HA] COAEPXKMUT
cnegytollee onpegeneHne NoHATUS HOBM3HbI: «MLIO MMEET NpaBo Ha Nony4YeHne naTeHTa, 3a
UCKITIOYEHUEM crnyyaes, koraa (1) 3asBneHHoe nsobpeteHne 6bino 3anaTteHToOBaHO, ONUCaHO B
neyaTHow nyGnukaummn, Haxogunock B Ny6nMYHOM UCNOMNb30BaHUM UNK B Npogaxe unm 6uino
WHbIM 0Bpa3omM JOCTYNHO Ny6rmke Ao hakTMYeckon AaTbl Nogayn 3asBKM Ha 3asiBEHHOe
n3obpeTeHune; unm (2) sasiBrieHHoe n3obpeTeHme Obino onMcaHo B NaTeHTe, BblAaHHOM B
cooTBeTCTBMU C pa3genom 151, nnu B 3asBke Ha NaTeHT, onybNMKoBaHHON NN CYUTALOLLENCS
onybnnkoBaHHOW B COOTBETCTBUM C pasaenom 122(b), n B Takom naTeHTe unu Takomn 3asiBke Ha
naTeHT, B 3aBUCUMOCTUN OT OBCTOATENBLCTB, HA3BaHO UMSA OpYroro nsobperarens, a
hakTnyeckas gata nogaym 3asBku npeawecTByeT pakTuyeckon aate Nogaym 3asiBKM Ha
3aaBneHHoe n3obpeTeHne»t?,

OckopouTenbHbIN

«OckopbUTEnbHbLINY 03HaYaeT «BbI3bIBAKOLLMIA HEYAOBONLCTBME, THEB UK 06uAy;
NpoTMBOPEYaLLMI FOCNOACTBYIOLLEMY MPEACTaBEHNIO O MPUNNYMAX U Mopanu» (opUaN4ecKui
cnoBapb bnaka).

MaTteHT

[MaTeHT onpegensaeTcs Kak «AOKYMEHT, ONUChIBAOLLNA N306peTeHne, KOTOpoe MOXET ObiTb
N3roTOBNEHO, MCMOMb30BaHO M NPOAAHO C paspeLleHns Bnagenbua nateHta. M3obpeteHune
npeactaenseT cobon peleHne KOHKPETHOM TEXHMYECKOM 3agadn. [laTeHTHbI AOKYMEHT
0ObI4HO COAEPXKUT, MO MEHbLLEN Mepe, OOHY hopMYyny M300peTeHMs, NOMHbLIN TEKCT ONUCaHUS
n3obpeTeHusa n udnuorpadmyeckyto nHopmaumio, Takyto Kak nmsa saasutens. OxpaHa,
npegocTaBnsemMas naTeHToM, orpaHM4eHa BO BpeMeHu (Kak npasuno, 15-20 net nocrne gatbl
nogauv 3asiBku unum Bbigavm nateHta). OHa Takke orpaHuveHa TeppuTopuansHO
COOTBETCTBYIOLLIEN CTPAHOW Unu cTpaHamu. [aTeHT — 3TO cornalleHne mexay nsobpetatenem
M cTpaHoW. Takoe cornalleHne No3BondeT BnagenbLly He AoNYCTUTb OPYruX NuL K
M3rOTOBIEHMIO, UCMONb30BAHMIO UM NPOAaXe 3asiBNIEHHOro N306peTeHns» L3,

MyHKkT 1 cTaTbn 27 CoenaweHusi Mo mopao8biM acrekmam rpas uUHmesiiekmyasnbHou
cobcmeeHHocmu (Cornawenne TPUIMC) BcemupHown Toproson opraHunsaumm (BTO) rnacuT, 4to
«[...] naTeHTbI BblgalOTCA Ha Nobble N306peTeHns, He3aBNCUMO OT TOrO, ABFISAIOTCS NN OHU
NPOAYKTOM Mnn cnocobom BO BCeX 06NacTax TEXHUKK, NPU YCrOBUK, YTO OHW obnagaroT
HOBW3HON, coaepxaTt n3obpeTtaTenbCkMn YpoBeHb U ABNAOTCA NPOMbILLNEHHO NPUMEHUMbIMMU.
[...] naTeHTbI BbIAATCA M NATEHTHbIE NMPaBa MOryT OCYLLECTBNATLCA BHE 3aBUCUMOCTM OT
MecTa n3obpeTeHus, 0BnacTn TEXHUKK, a Takke OT TOro, BBO3ATCH N NPOAYKTbI UNN
NPOU3BOOATCH HA MeCTe».

112 Cwm. pasgen 35 Ceoaa 3akoHoB CLUA 102; pgoctyneH Ha: https://www.uspto.gov/web/offices/pac/mpep/mpep-
9015-appx-I.html#al_d1fbel 19797 _b0. Ccbinka genaetcs Ha pa3gen 35 Ceoaa 3akoHoB CLUA 151
«Bblpava nateHTar, goctyneH Ha https://www.gpo.gov/fdsys/pkg/USCODE-2011-title35/pdf/lUSCODE-2011-
title35-partll-chapl4-sec151.pdf, u paspen 35 Coaa 3akoHoB CLUA 122(b) «KoHduaeHumanbHbIn ctaTtyc
3asBOK; Nybnukaumsa naTeHTHbIX 3asiBOK», AOCTyNeH Ha https://www.gpo.gov/fdsys/pkg/USCODE-2011-
title35/pdf/lUSCODE-2011-title35-partll-chapl1-sec122.pdf.

113 moccapuin BOUC Ha noptane PATENTSCOPE.
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https://www.gpo.gov/fdsys/pkg/USCODE-2011-title35/pdf/USCODE-2011-title35-partII-chap14-sec151.pdf
https://www.gpo.gov/fdsys/pkg/USCODE-2011-title35/pdf/USCODE-2011-title35-partII-chap11-sec122.pdf
https://www.gpo.gov/fdsys/pkg/USCODE-2011-title35/pdf/USCODE-2011-title35-partII-chap11-sec122.pdf

WIPO/GRTKF/IC/43/INF/7
MNpunoxeHue, ctp. 39

CoxpaHeHue

CoxpaHeHune MMEeEeT Ba OCHOBHbIX 3/1eEMEHTA: BO-NEePBbIX, COXPAHEHMWE XXMBOMO KyNbTYPHOrO U
CoLManbHOro KOHTEKCTa TPaAULMOHHbBIX 3HAHWUI U BbIPaXXeHWI KynbTypbl ANs NoaaepKaHus
TPaAULMOHHOM CUCTEMBI, B paMKkax KOTOPOW NpouUcxoauT passuTne, nepeaada U3 nokoneHus B
MOKONEHMe TPaAMLMOHHBIX 3HAHWIN U BbIPAXXEHWIN KyNbTypbl U YNpaBrieHne OCTYNOM K HAM; a
BO-BTOPbIX, COXpaHEeHNe TPaauLMOHHbIX 3HAHWUIA U BblpaXXeHWI KynbTypbl B 3adpMKCUPOBAHHOM
dopme, Hanpumep, B cny4yasx Ux AoKyMeHTupoBaHus. CoxpaHeHne MOXeT ObITb HanpaBneHo
Ha OKa3aHue NOMOLLM B BbXXKMBaHUM TPaAULMOHHBIX 3HAHUIA UMW BbIPaXXeHWI KynbTypbl AN
OyayLLMX NOKONEHMIN NCKOHHOM 0BLWMHBI M o6ecneyeHne nx NPpeeMCcTBEHHOCTU B pamKax
TPaAULMOHHOW UMW YyCTaHOBMEHHOW 00bl4asiMu cucTeMbI, NGO Ha NpegocTaBneHne 4ocTyna K
HMM LUMPOKOW 0BLLLECTBEHHOCTM (B TOM YMCIE YYEHbIX U UccriegoBaTenel) B 3Hak NPU3HaHNS UX
3HaYeHUs KaK KONMEeKTUBHOIo KynbTYpPHOro Hacneaus Yenosevectsalls,

3aKoHbI U NporpamMmMbl HE U3 001acTy MHTENNEKTYanbHOM COGCTBEHHOCTMW, HanpaBeHHbIE Ha
OXpaHy 1 NOOLLPEHNE XNBOro Hacneaus, MoryT okasatb GOMbLUYO NOMb3y B KAYECTBE
AOMOMHEHUS 3aKOHOB B OTHOLLEHMM OXPaHbl MHTENNEeKTyanbHon co6¢cTBeHHOCTU. [pyrue
MEXOyHapoaHble NPaBOBbIE CUCTEMbI, Takne Kak KoHeeHUUs 0 bUO102U4eCKOM pasHoobpasuu
(1992 r.) n Opranusaums O6begnHeHHbIX Haumi no Bonpocam 06pa3oBaHusi, Hayku u
KynbTypbl (FOHECKO), kacatoTcs acnekToB OXpaHbl, COXpaHEHUS U 3aLWuUTbl TPAAULMOHHbIX
3HaHWUIA U TPAAULMOHHBIX BbIPAXXEHWUIA KyNbTYpbl B UX KOHKPETHOM MOSNIUTUYECKOM KOHTeKcTe!!®,

MpeaBapuTensHoe 060CHOBaHHOE cornacue

B HeckonbKknx MexayHapoaHbIX JOKYMEHTaXx, KacaloLmnxcsl, B YaCTHOCTU OKpY>KatoLLen cpeasbl,
Hanpumep, B NyHKTe 4 cTaTbh 6 basesibCKolU KOHBEHUUU O KOHMpOoIsie 3a mpaHcapaHUu4HoU
riepeeoskoli ornacHbix omxodoe u ux ydaneHuem (1989 r.) n B KoHseHyuu o 6uonoau4eckom
pasHoobpasuu (1992 r.), ynoMMHaeTcsa unm nogpasymeBaeTcs NpaBo Unun NpuHLUMUN
«npegeaputenbHoro o6ocHoBaHHoro cornacus» (MOC) nnu nHorga «cBoOOAHOrO,
npegsaputensHoro o6ocHoBaHHoro cornacus» (CrocC).

B oTHOLWEHNN JoCTyNa K reHeTUYECKMM pecypcaM, B NyHKTe 5 ctaTbn 15 KoHeeHuuU o
6uornozuyeckom pasHoobpasuu (1992 r.) npegycMaTpmMBaeTCs, YTO OH «PerynmpyeTcs Ha
OCHOBe npeaBapuTenbHoro obocHoBaHHOro cornacusa JorosapusatoLen CTOPOHBI,
npegocTaBnsoLWEN Takue pecypcbl, ecnm 3ta CTOpoHa He PEeLLUT UHa4vey.

B nyHkTe 1 cTtatbu 16 Hazolickoz2o npomokosia peaynupogaHusi docmyra K 2eHemu4ecKkum
pecypcam u CoO8MeCmHO20 UCMOb308aHUs Ha cripasednueoll U pasHoU OCHOBE 8bI200 om UX
npumeHeHusi K KoHeeHyuu o buonoaudeckom pa3Hoobpasuu (2010 r.) npegycmaTpuBaeTcs, YTO
«Kaxxgaa CtopoHa npuHMMaeT COOTBETCTBEHHO Cnyyalo Hagnexaiume n copasMmepHbie
3aKkoHogaTenbHble, aMUHUCTPATUBHBLIE MU NONTUYECKME Mepbl ANns obecneyeHns Toro,
4YTOGbI 4OCTYN K TPAAULMNOHHBIM 3HAHUSM, CBSI3AHHBbIM C FEHETUYECKMMU pecypcamu, KOoTopble
NCNonb3yTCA B Npeaenax ee pucankLnmn, ocyLLeCcTBNANCS B COOTBETCTBUMN C
npegsaputTenbHbiM 060CHOBAHHbIM COrflacMeM Unmn ¢ 04OOpeHNS 1 NpU Yy4acTUN KOPEHHLIX U
MECTHbIX 0bLLme, 1 YTOObI BbINM yCTaHOBMEHbI B3aNMOCOrIaCoOBaHHbIE YCMOBUS, Kak
onpeaeneHo B HaUMOHaNbHOM 3akoHO4aTeNbCTBE, PEryNMPYOLLEM LOCTYN K FEHETUYECKUM
pecypcam 1 COBMECTHOE MCMONb30BaHME BbIrod, UK B PErynsaTMBHbIX TPEOOBaHUAX ApYron
CTOpOHBI, rae HaxoOsaTCsl Takue KOPEHHbIE Y MECTHbIE OBLLINHBIY.

114 0O630op oesTensHOCTU 1 pe3ynbTaToB paboTbl MexnpasutenscteeHHoro komuteta (WIPO/GRTKF/IC/5/12),
NyHKT 37.

115 OxpaHa TpaguLMOHHbIX 3HaHUI: OOHOBMEHHBIN NPOEKT aHann3a NpobenoB: NepecMOTPEHHbBIN BapuaHT
(WIPO/GRTKF/IC/38/6), npunoxeHnue |, cTp. 6.
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lMepBOHaYanNbHO 3TO NOHATME BbINO 3aMMCTBOBAHO U3 MEANLIMHCKON 3TUKN,
npegycMaTpuBasLLern NpaBo NauneHTa NpuHUMaTh peLlleHne, NPoBOANUTb UM He NPOBOANTb
MeOULMHCKOE feYeHne nocre nonyyeHns NosiHon nHopmMauumn 0 puckax u npenmyLlecTsax
TaKoro KOHKpeTHoro neveHns. Hanpumep, B ctatbe 5 Beceobuwel deknapauyuu 1997 2. o
2eHOMe 4Yeriogeka U rpasax Jyesiogeka npeaycMaTpmBaeTCs, YTO BO BCEX CriyYasax
nccneaoBaHns, NeYeHns UM AMarHoCTUKK, OKasblBaloLWmMX BINAHME HA FreHOM YenoBeka,
cnegyeT oueHMBaTb NOTEHLMANbHbIE PUCKU 1 MPEUMYLLECTBA U «NONYYNTb NPeABapuUTenbHoe,
cBobogHoe n 060CHOBaHHOE cornacme CooTBETCTBYOLWEro nuuay. B ctatbe 6 Bceobwel
Oeknapauuu o buoamuke u npasax 4yenoseka (2005 r.) OpraHnsaunn ObbegmHeHHbIX Hauwmin
no Bonpocam obpasoBaHus, Hayku u kKynbTypbl (FOHECKO) TpebyeTca nonyyeHune
«npeaBapuTenbHoro, cBo6o4HOro N 060CHOBAHHOIO COrnacus OoT COOTBETCTBYIOLLIErO Nmuay,
Korga peyvb ngeT O «NpeBeHTUBHOM, ANarHOCTUYECKOM U TepaneBTU4eCKOM MeANLMHCKOM
BMeLLAaTENbCTBE» UNN «HAaY4YHOM UCCNEea0BaHUNY.

OTOT TEPMMH BbITEKAET U3 peanusauum obLiero npuHLMna y4acTus KOpeHHbIX HApPOLOB B
MPVHSATUM PeLLEHUIA U (hOPMYNMPOBKE, peanv3aunm 1 oLeHKe 3aTparnearowmnx nx nporpammie,

MpunaratensHoe «cBOOOAHOE» UCNOMb3yeTCs C Lienbio obecneveHns Toro, YTobbl B xoae
NeperoBopoB He OCYLLECTBMANOCH HUKAKOro NPUHYXXAEHUS UM MaHWUNYNMPOBaHKSI, a CIOBO
«NpeaBapuTenbHoe» HarnpasneHo Ha NpM3HaHWe BaXKHOW ponu dakTopa BPeMEHHU,
HeobX0AMMOro KOPEHHbIM HapoAaM AJs NMOSTHOro aHanusa NPeAnoXeHUn, U yBaXKeHne Toro
dhakTa, YTo Ha JOCTMXKeHMe kKoHceHcyca TpebyeTcs Bpemsi. OHO Takke npeaBocxuLLiaeT
BO3MOXHOCTb TOr0, YTO B pearnbHOCTU peLleHnsi, 0COBEHHO Te, KOTopble KacakTcs
MaclTabHbIX MHBECTULMI B 06NacTb pasBuUTUS, NPUHUMAOTCS KOPEHHBIMU HAapO4aMK 3apaHee.
MNMoHsATMEe «06OCHOBAHHOIO» COrfnacusi oTpaxkaeT pacTyLlee NpusHaHne Toro, YTo oLeHka
BO3JENCTBUSI HA OKPY>KatoLLyo cpeay M obLLeCcTBO SBNsieTCS He06XoAMMbIM yCrioBreM ans
noGoro npolecca NeperoBopoB 1 NO3BOSSET BCEM CTOPOHAM NPUHUMAaTL B3BELLEHHbIe
peLLeHus.

«Cornacue» npeacTtaBnseT cobol npoLecc, NoCPeacTBOM KOTOPOro BblAaeTcs paspeLleHne Ha
ocHoBe B3aumMHoro gosepusi. O6ocHOBaHHOE corfiacue npeanonaraeT NnpefocTaBneHne
YeTKUX NMOSICHEHWI, a TaKkKe AaHHbIX O KOHTPaKTe, BO3MOXHbIX Bbirofax, NOCneAcTBUsAX U MyTsX
[anbHenwero Ncnonb3oBaHus. ATOT NPOLIECC AOMKEH ObITb NPO3payHbIM, @ POPMYNMPOBKU —
MOMHOCTbIO MOHATHLIMU AN KOPEHHbIX HapoaoBt.

MpeawecTBYOWMUIA YPOBEHb TEXHUKU

MpeawecTBYOWNN YPOBEHb TEXHUKN B 0BLLIEM CMbICIE NpeacTaBnseT cobon Bce 3HaHUS,
KOTOpbI€ CyLECTBOBANM 4O NOAA4M COOTBETCTBYIOLLIEN 3asiBKM UNK AaTbl NpuoputeTa,
He3aBMCUMO OT TOro, CyLlecTBOBanu fiv OHU B NUCbMEHHOW hopMe nnun B popme yCTHOro
pacKpbITUS. B HEKOTOPbIX NPaBOBbIX AOKYMEHTAX CYLLECTBYIOT pa3nuymsa Mexay neyYatHbiMu
ny6nukaumsMun, yCTHbIM packpbiTUEM M NpeablayLLMM NCNOfNb30BaHUEM U MECTOM
MPOUCXOXAEHUS NyGNUKaLUUmM Unm packpbitnaie,

Ana uenen PCT onpegenenne npegwecTBYOLWEro ypoBHA TEXHWKU B npasune 33.1
NHctpykumm k PCT nmeet cneaytoLlyto hopMynmMpoBKy: «BCe TO, YTO CTano AOCTYMNHO nybnuvke
roe-nmbo B Mupe NocpeacTBOM MUCbMEHHOrO packpbiTUA (BKNoYasa YepTexu n apyrme
WNNIOCTPaUUnN) U YTO MOXET ObITb NONE3HLIM NPU ONpeaerneHnn, ABnsSeTCa N 3asBneHHoe

116 MynHkT 2 ctatbun 32 Oeknapauum OOH o npaBax KOPEHHbIX HAPOAOB; CM. Takke PykoBoasLime npuHLMNb
Mpynnel OOH no Bonpocam pasBuTUS B OTHOLLEHUW KOPEHHbIX HapOO0B.

117 CtmeeH AnneH n Anekcangpa KcaHTtaku, «PasmbiwneHus o KonseHumn OOH o npaBax KOpeHHbIX HApOAOBY,
Okcdpopa v Moptnena, Operon, cTp. 49. Cm. Takke «IocToAHHbBIN hopym MO BONPOCaM KOPEHHbIX HAapoa 0B
npu SkoHomu4eckom n CoumnansHom Coete OOH», yeTBepTas ceccus, u «OTYET O MEXAYHapPOAHOM
CeMMHape Mo MeToankam B OTHOLLEHUM CBOOOAHOIo NpeaBaputenbHoro 060CHOBaAHHOMO cornacust 1
KOpEeHHbIX HapogoB», E/C.19/2005/3, cTp. 8.

118 Cnpaso4yHnk BONC no nHtennektyanbHon cobctBeHHOCTH, nybnukaums BONC Ne 489 (E), 2008 r., cTp. 19.
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n300bpeTeHne HOBbIM N COOTBETCTBYET /M OHO U3obpeTaTenbCKOMy YPOBHIO (T.e. ABNAETCS Nn
n3obpeTeHne o4eBMAHbLIM UK HET) NPW YCIOBUK, YTO pacKpbITUe CTano AOCTYNHbLIM A0 AaThl
MeXayHapo4HOW nogaymy».

B cny4yae c EBponon, B nyHkTe 2 cTaTbn 54 Egponetickol nameHmHou koHeeHuuu (ETK)
AaeTcs onpegeneHne aKBUBaneHTHOro TeEpMMHa «yPOBEHb TEXHMKNY KaK BKITHOYAIOLWLEro «BCe,
YTO CcTano obweaoCTynHbIM NyTEM MMCbMEHHOTO UM YCTHOrO ONUCAaHWUSA, UCMOSb30BaHNA UNn
nobbiM apyrnm cnocobom 4o AaThl NogavM 3asBKN Ha €BPONENCKMI NaTeHT». B oTHoweHun
atoro nonoxeHus EMNK, B Pykogodsiwux npuHuunax ro rnpoeedeHUro 3Kcrepmu3ssi 8
Eeponetickom nameHm+yom sedomcmee (EMNB) npegycmatpuBaeTcs, YTO «crneayeT NpuHATL BO
BHMMaHMe LWMPOTY 3TOro onpeaenexHns. He cywecTByeT Kakmx-nmbo orpaHnyeHunii B
OTHOLLEHUN reorpan4eckoro MecTonoONOXEHUS, UK A3blka N OPMbI, B KOTOPOK
COOTBETCTBYIOLLAA MHOpMaumnsa ctana OCTynHoM nybnuke; Takke He npegycmMaTpuBaeTcs
CPOK OeNCTBUSI LOKYMEHTa UK APYrmx UCTOYHMKOB MHApopmaumn. OgHako CyLecTByOT
HEKOTOpbIE KOHKPETHbIE UCKtoYeHUs (CM. G — V))».

B pasgene 35 Kogekca 3akoHoB CLUA 102 npealuecTByOLWNA ypOBEHb TEXHUKM KOCBEHHO
onpegenseTcs nocpeacTBOM KOHLENUMN HOBM3HBI, Kak BCe, YTO «3anaTeHTOBaHO, ONMCaHO B
neyaTHoW nyGnvkauumn, Haxoannock B NyGrIMYHOM MCNOMNBL30BaHMN UNK B Nnpogake unn 6uino
MHbIM 0Opa3oM 4OCTYNHO Ny6nmke Ao hakTUYecKkon AaTthbl Nogayn 3asBkM Ha 3asBlIEHHOE
n3obpeteHune; nnu (2) sasasneHHoe n3obpeTteHne ObinNo onncaHo B NateHTe, Bbl4aHHOM B
COOTBETCTBMM C pasgernioMm 151, nnu B 3asdBke Ha NaTeHT, onybrIMKOBAHHOW UM CUMTaIOLLENCS
onybnukoBaHHOM B COOTBETCTBMM C pasgerniom 122(b), n B TakoM NaTeHTE Uy Takon 3asiBKe Ha
naTeHT, B 3aBUCUMOCTUN OT OBCTOATENBLCTB, HA3BaHO UMSA ApYroro n3obpetarens, a
hakTMyeckas faTta nogayn 3asiBkv npealecTtByeT hakTMYeCcKon gaTe nogayn 3asBkm Ha
3asBneHHoe n3obpeTeHne»t.

B pasagene 29 AnoHCcKOro naTeHTHOro 3akoHa «NpeALLecTBYHOLNA YPOBEHb TEXHUKN»
onpeaensdetcs Kak «(i) n3obpeTeHusi, KOTopble ObIIM MYGNYHO N3BECTHBLI B ANOHUN UNu B
APpYron cTpaHe Ao nogayv 3asiBkm Ha nateHT: (i) n3obpeTteHusi, koTopble Ny6IIMYHO
Mcnonb3oBanuchb B ANOHUN N ApYron cTpaHe, 4O NoAayvn 3asiBKU Ha NaTeHT; U

(i) n3obpeTeHus, koTopble BbINN ONMcaHbl B pacnpoCcTpaHeHHON nybnukaumm, unm
N3006peTeHNs], KOTOPbIE CTany NyGIIMYHO AOCTYMHbI C MOMOLLbIO CPEeACTB ANEKTPOHHOW
KOMMYHUKaLUK B ANOHUM UK B APYrov cTpaHe, 40 Nofayn 3asaBku Ha naTeHT» 1%,

OxpaHa
«OxpaHa» B paboTe KomnteTta npnobpena TeHOEHLUMNIO K TPAKTOBKE OXpPaHbl TPaAULMOHHbIX
3HAHWIN N TPAAMLMOHHBIX BbIPaXXEHUI KyIbTYpPbl OT HEKOTOPbIX (POPM HECAHKLIMOHNPOBAHHOTO

MCNOMb30BaHUS TPETbUMK CTOpoHaMu'?t, PaspaboTaHbl 1 NpUMeHsoTCA ABe DOPMbl OXpaHsbi.

[loaumueHasi oxpaHa

Wccnepytotes oBa acnekta no3vTUBHOWM OXpaHbl TPAAULMOHHBLIX 3HAHWUA U TPaAULMOHHbIX
BbIPaXXEHWUI KyNbTypbl NOCPEACTBOM NPaB MHTENNEKTyanbHOW COBCTBEHHOCTM, NMPUYEM OAUH U3
HUX KacaeTcs NpensATCTBOBaHWNSA HECaHKLMOHNPOBAHHOMY MCMNOMb30BaHMIO, @ BTOPOW KacaeTcs

119 Cwm. pasgen 35 Ceoga 3akoHoB CLUA 102; goctyneH Ha: https://www.uspto.gov/web/offices/pac/mpep/mpep-
9015-appx-l.html#al_d1fbel_19797_b0. Ccobinka genaetcs Ha pa3gen 35 Ceoaa 3akoHos CLUA 151
«Bblpava nateHTay, gocTtyneH Ha https://www.gpo.gov/fdsys/pkg/USCODE-2011-title35/pdf/lUSCODE-2011-
title35-partll-chapl4-sec151.pdf, n pasgen 35 CBoaa 3akoHoB CLUA 122(b) «KoHdwmaeHUmanbHbIn ctaTyc
3asBOK; nyGnukaumsa naTeHTHbIX 3a8BOK», AOCTyneH Ha https://www.gpo.gov/fdsys/pkg/USCODE-2011-
title35/pdf/lUSCODE-2011-title35-partll-chapl1l-sec122.pdf.

120 CM. AnoHCKMIA NaTeHTHbIN 3akoH; AOCTYyneH Ha: https://www.wipo.int/wipolex/en/details.jsp?id=16061.

121 O630op oesaTensHOCTU 1 pe3ynbTaToB paboTbl MexnpasutensctBeHHoro komuteTa (WIPO/GRTKF/IC/5/12),
nNyHKT 20.
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aKTUBHOIO NCMNOSb30BaHUSA TPAAULMOHHbBIX 3HAHUA U TPagULUMOHHBIX BblpaXXeHU KynbTypbl
NCKOHHON 06LWKnHON camon. Kpome Toro, npMMeHeHne K NO3UTUBHOW OXpaHe TpaguUMOHHbIX
3HaHWIN M TPAANLMOHHBIX BbIPaXXEHWUI KynbTypbl MOAXOA0B, HE OCHOBAHHbIX Ha
NHTEeNNeKTyanbHOM CO6CTBEHHOCTUN, MOXET ObITb 4ONOMHUTENBHOW MEPOK NO NCMOMb30BaHUI0
npaB NHTENNEeKTyarnbHON COOCTBEHHOCTUN N OCYLLIECTBNATHCA COBMECTHO C OXPaHON
MHTenneKTyanbHon cobcTBeHHOCTU?2, Hanpumep, No3UTUBHAA oxpaHa TPpaauLMOHHbBIX 3HAHWI
N TPagULMOHHBIX BbIPaXXEHUN KyNbTypbl MOXET NPensTCTBOBaTb MOCTOPOHHUM fMLIaM B
NONy4YeHUN 3aKOHHOro A40CTyna K TpaguUMOHHBIM 3HAHUSM N TPAAULNOHHBIM BbIpaXXEeHNAM
KyNbTypbl UM MCNOMNBb30BaHUM MX 4SS NOSTyYEeHUS KOMMEPYECKOM BbIroAdbl B OTCYTCTBUE
cnpaBeanuBoro COBMECTHOrO Nosib30BaHNA COOTBETCTBYIOLNMMU NpemMMyLLecTBaMu, OAHaKO
OHa TaKke MOXeT ObITb UCMOMb30BaHA HOCUTENSIMU TPAAULMOHHBIX 3HAHUI U TPAAULIMOHHbIX
BbIpaXXeHUN KyNbTypbl OS5 CO34aHNs COBCTBEHHbIX NPeANPUATUN HA OCHOBE UX TPaAULMOHHBIX
3HaHWUIA U TPAAULMOHHBIX BbIPaXKEHU KynbTypbIiZ,

SawumHasi oxpaHa

TepMUH «3alMTHaA oxpaHa» OTHOCUTCS K NogGopke cTpaTernin ons obecnevyeHunst Takoro
MONOXEHNS, YTOGbI TPETbU CTOPOHbI HE NOMYyYanu He3aKoHHbIX UMM HEOBOCHOBAaHHbIX NpPaB
MHTEeNneKkTyanbHon CO6CTBEHHOCTN B OTHOLLEHWUM TPaAULMOHHbBIX BbIPaXXeHWI KynbTypbl,
06BEKTOB TPAAMLIMOHHbBIX 3HAHUIA U B3aUMOCBA3aHHbIX FeHeTUYecknx pecypcos?4. 3auutHasn
oXpaHa TPaAMUMOHHBIX 3HAHWI BKMOYaeT Mepbl MO NPEABOCXULLEHUIO UM NPU3HAHWIO
HeencTBUTENbHBIMU TEX NATEHTOB, B KOTOPbIX HE3aKOHHLIM 06Pa30M yXXe CyLLecTBYLLMe
TPaAMUMOHHBIE 3HAHUS 3asBMSIOTCS B Ka4yecTBe M300peTeHW.

Mpoueanypbl

Mpouenypbl NpeacTaBnsOT cobon NpaBoBble COrnalleHusl, KOAEKChl MOBEAEHNS, PYKOBOASLLME
NPVHLMNbI UK YKa3aHWS Ha To, Kak Noan AOIMKHbI BeCTU cebsa B onpeaeneHHbIX
obctoaTenbcTBax. OHM MOTyT UCMOSb30BaTbCA AN1s1 pa3paboTku OBLMHHBIX HOPM B
OTHOLUEHUWN pacnpoCTPaHEHUST 3HAHMI U UCNOMNb30BaHUSA UX CTOPOHHUMU NMLAMMU, a Takke Ons
COAENCTBUSA UBMEHEHMIO MHEHWS 1 BblpaboTKke HOBbIX HOpM. Kak npaBuno, npoueaypbl HOCAT
rMOKNIA XapakTep 1 CO BpeMEHEM MOTYT MeHATbCS. OHM MOryT MCMNONb30BaTbCS Kak CpeacTBo
AN AOCTUXKEHWS onpeaeneHHbIX Lenen, KoTopbIX He yaanocb A0CTUYb ObpalleHneM K opyrum
obnactam npaea. lNpouenypebl, Npegcrasndtoime cobon ouumaneHble n HeouLmnanbHble
pyKOBOASILLME NPUHLMNBLI B OTHOLLEHUW NOBEAEHUSA, MOTYT COAENCTBOBaTb BbICTPaMBaHMIO
OTHOLLIEHUI 1 co3AaBaTb BO3MOXHOCTU A1 BO3HUKHOBEHWS HOBbIX OTHOLLIEHNIN'?S,

MocTaBlWMKKM ¥ Nony4yaTenu reHeTUM4eCKUX pecypcoB

MocTaBLUKM 1 NonyYaTeny reHeTUYECKNX PECYPCOB MOTYT BKITOYaTb NPaBUTENbCTBEHHbIV
ceKTop (Hanpumep, NpaBUTENbCTBEHHbIE MUHUCTEPCTBA, MPABUTENbCTBEHHbIE YYpEXAeHUs
(HaumoHarnbHbIe, perMoHarnbHbIe UMM MECTHbIE), BKIIOYasi yYpexaeHus, oTBevaloLme 3a
agMMHUCTPaTMBHOE yrpaBrieHne HauMoHarnbHbIMU Napkamu 1 NpaBUTENbCTBEHHBIMU
3eMrsiMu1); TOProBMO UMK OTPACNM NPOMbILLIIEHHOCTY (Hanpumep, hapmaleBTnyeckas,
NPOAOBOMbLCTBUE U CENbCKOE XO3ANCTBO, OBOLLEBOACTBO U NPeanpuUsTUsi KOCMETUYECKOM
oTpacnu); Hay4yHo-uccrnegoBaTenbCKue yupexaeHus (Hanpumep, yHMBepcuTeThbl, 6aHKu reHoB,
HoTaHn4eckne cagbl, MUKPOOHbIE KOMMEKLMN); XpaHUTENW FEHETUYECKMX PECYPCOB U HOCUTENU
TPaAMLUMOHHBIX 3HAHWI (Hanpumep, accoumaLmmn XUnepoB, KOPEHHbIE HAPOAbl UMM MECTHbIE

122 Tam xe, NyHKTbl 21 1 22.

123 Tam xe, NyHKT 21.

124 Tam xe, nyHKT 28.

125 [xenH AHOepcoH, «/CKoHHbIE/TpaaNLIMOHHbBIE 3HAHWS N MHTENNEKTyarnbHas coOGCTBEHHOCTbY, LieHTp
n3y4YeHus obLLEeCTBEHHOrO AOCTOsHMS, YHUBepcuTeT Obtoka, 2011 r., 4OCTYNHO Ha:
http://iwww.law.duke.edu/cspd/itkpaper.
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cooblLecTBa, HapoaHble OpraHu3aumn, TpaauuMoHHbIE (PepMepcKMe coobLLEeCTBa); U apyrue
(Hanpumep, BnagernbLbl YaCTHbIX 3eMerb, rPYNMbl MO COXpaHeHWo npupoasl 1 1.4.)12,

OOLlecTBEeHHOE AoCcTOAHMe

B 60nbLlUMHCTBE Cry4aeB TBOPEHNE CYNTaAETCH OOLLECTBEHHBIM AOCTOSIHUEM, ECIN
OTCYTCTBYIOT MPaBOBbIE OrpaHNYEHNs AN ero UCNOoNb30BaHUS LUNPOKOW NyGnunkont??,

KOpuanyeckuin cnosapb bnaka aaet cnegytollee onpegeneHne obLwecTBEHHOro 4OCTOAHUS:
«COBOKYMNHOCTb M3006peTEHMI UM TBOPYECKNX NPON3BEAEHMIN, KOTOPbIE HE OXPAHAIOTCA
npaBamMun UHTENNEKTYanbHOM COBCTBEHHOCTU U NO3TOMY OOCTYNHbI Anga 6ecnnatHoro
Mcnonb3oBaHWs NobbIM YenosekoM. [locne yTpaTbl UM UCTEYEHUST CpoKka AeNCTBUS
aBTOPCKOro npaea, npaBa Ha TOBapHbIM 3HAK, NAaTEHTa UM KOMMEPYECKON TaHbl OXpaHaemMast
UMW MHTEeNNeKTyanbHast COOCTBEHHOCTb CTAHOBUTCS YaCTbo OOLLECTBEHHOIO AOCTOSHMSA U
MOXET ObITb NpUCBOEHa NtobbiM NMUOM 6€3 OTBETCTBEHHOCTM 3@ HapyLUEHMEY.

OOwecTBEHHOE OOCTOsSIHME B 06N1acT aBTOPCKOro NpaBa M CMEXHbIX MpaB onpeaenseTca kak
«obnacTb NpUMEHeHNst Taknx paboT N 06 bEKTOB CMEXHbIX NpaB, KOTOPbIE MOTyT
Ncnonb3oBaTbCA U 3KCMITyaTupoBaThCs Nobbiv YenoBekom 6e3 paspelueHus 1 6es
o06s3aTenbCcTBa ynnavmMBaTbh BO3HarpaxaeHme cooTBETCTBYOLLMM BriagenbuamM aBTOPCKOro
npaBa 1 CMEXHbIX NpaB — Kak NpaBuno, BCNeaCTBME UCTEYEHMS UX CpOKa OXpaHbl, Unn
BCMNEACTBUE OTCYTCTBMSA MEXOYHAapOOHOro oroBopa, ob6ecnevmBatoLLEro Nx OXpaHy B AaHHOM
cTpaHe»'?8,

Kak npaBnno, npuMeHNTENbHO K NaTEHTHOMY 3aKOHOA4ATENbCTBY 06LECTBEHHOE AOCTOSAHME
BKIIOYAET 3HAHWSA, MAEN N MHHOBALWW, B OTHOLLEHMMN KOTOPbIX JINLO UM OPraHn3aumus He
MMeT NpaB cCOBCTBEHHOCTU. 3HaHUA, AEWN U UHHOBALMKN CHATAOTCS OOLLECTBEHHBIM
AOCTOSIHMEM, €CINU He CyLLecTByeT NPaBOBbIX OrPaHUYEHU AN UX UCMONb30BaHMSA (C y4eTOM
PasnnyYmin B KOHKPETHbBIX 3aKOHOA4ATENbCTBAX U CyLLECTBOBAHMS, B CBSI3N C 3TUM, Pa3SINYHbIX
00LLEeCTBEHHbIX AOCTOSIHUI), MOCNE UCTEYEHUS CpoKa AENCTBUS NaTeHTOB (00bIbHO 20 neT), u
€CINnN OHM He NPOANEBAOTCS, MOCNE aHHYNMPOBAHMA U NPU3HAHUSA NATEHTOB
HeaencTBUTENbHLbIMN®,

Ponb, CTpyKTypa v rpaHnbl «06LLECTBEHHOIO AOCTOSAHUAY OCTAKTCS NPEAMETOM aKTUBHbIX
obcyxaeHun Ha pasnuuHbix popymax, sknodas BOVC n MKIP. 3HadveHne TepMmuHa
«0BLLEeCTBEHHOE AOCTOSAHNE» MPUMEHUTENBHO K TPAAMLMOHHBIM 3HaHUAM U TPaAULMOHHBIM
BblpaXXeHWsIM KynbTypbl 60nee nogpobHo paccMaTpmuBaeTcs B «3anvcke 0 3Ha4YeHUn TepMuHa
«0bLEeCTBEHHOE JOCTOSIHME» B CUCTEME MHTENMNEKTYanbHOM COOGCTBEHHOCTU CO crneumansHOm
CCbISIKOM Ha OXpaHy TPaAMLUMOHHbIX 3HAHUIN N TPAAULMOHHbIX BblpaXeHun
KynbTypbl/BbipaxkeHnn donbknopa» (WIPO/GRTK/IC/17/INF/8).

O6wenocTynHOCTL

Ha coseLwaHum ['pynnbl TEXHUYECKMX SKCNEPTOB U FOPUCTOB NO TPAOULMOHHBIM 3HAHUAM,
CBSI3@aHHbIM C FEHETUYECKMMU peCYpCamMm, B KOHTEKCTE MEXAYHAPOL4HOIo pexuma goctyna m
COBMECTHOrO MOfb30BaHUSA Bbirogammn aKkcnepTbl 06Cyannmn TepMmHbl «0bLLECTBEHHOE
A0CTOsIHME» N «00LEefOCTYNHOCTbY CO CneumanbHOM CChINTKON Ha TpaguLMOHHbIE 3HAHUS,
CBsI3@aHHblE C rEHETMYECKUMM pecypcamn: « TEepMUH «OBLLECTBEHHOE OOCTOSIHUEY, KOTOPbLIN
ncnonb3yetcs Ans 0603HayYeHns becnnaTtHoOM JOCTYNHOCTU, N3BAT U3 KOHTEKCTa 1 MPUMEHEH K
0o6LWenoCTynHbIM [TPaAULMOHHBIM 3HaHUAM], CBSA3AHHBIM C FEHETUYECKMMU pecypcamu.

126 CM. gokymeHT WIPO/GRTKF/17/INF/12.

127 CM. fokymeHT SCP/13/5.

128 My6nukauuns BOUC «Pykosoacteo BOUC no poroBopam B 06nacTi aBTOPCKOro Npaea M CMEXHbIX Npas u
"moccapwuii TEpMUHOB MO aBTOPCKOMY MpaBy U CMEXHbIM NpaBamy.

129 CMm. ookymeHT SCP/13/5.
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CornacHo obwemMy noHMMaHunto obLLefoCTYNMHOCTN, OHA He 03Ha4YaeT 6ecnnaTtHoM
poctynHocTn. Obuee NoHMMaHMe obLLEea0CTYNHOCTM MOXKET O3Ha4aTh, UTO CYLLECTBYIOT
onpegeneHHble YCroBus Ans yCTaHOBMNEHMS B3aMMOCOIIacoBaHHbIX 00513aTENbCTB, TakMX, Kak
nnarta 3a goctyn. [TpaguunoHHbIe 3HAHWS] HEPEAKO CYMTAKOTCS OTHOCALLMMUCS K
06LwecTBEHHOMY AOCTOSIHUIO U, KaK CreACcTBue, ABMAILWMMNCSA AOCTYNHbIMKM 6ecnnaTtHo, Kak
TONbKO OHWU U3bATbI N3 UX KOHKPETHOrO KyNbTYPHOrO KOHTEKCTa U pacnpocTpaHeHbl. OgHako
Henb3sa cebe npeacTaBuTb, YTO [TPaAULNOHHbIE 3HAHWS], CBSI3aHHbIE C reHETUYECKUMMU
pecypcamu, KoTopble cTanu obLeaoCTynHbIMU, HUKOMY He npuHagnexaTt. B pamkax
KoHUenuun obLeaoCcTyNnHOCTM No-nNpexHemy TpebyeTcsa nonyyYyeHne npensapuTenbHOro
MHPOPMMPOBAHHOTO cornacus Bnagenbsua [TpaguuMOHHbIX 3HaHWI], KOTOPbLIN MOXET ObITb
onpegeneH, paBHO kak TpebyeTcsi NpUMEHEHNE COOTBETCTBYHOLLMX MOJTIOXKEHUA O COBMECTHOM
Nofb30BaHMKU BbIrogamMu, B TOM YMCIEe eCrv UISMEHEHWNE B UCMONb30BaHUM SIBHO 00YCNOBNEHO
Nosly4YeHHbIM paHee npeaBapuTenbHbIM MHOPMMPOBaHHBLIM cornacnem. B cnyyae
HEBO3MOXXHOCTW onpeaeneHns Bnagensua 6eHedumumapbl Bce e MoryT ObiTb yKasaHbl,
Hanpumep rocyaapctsom» 1,

PeecTpbl TpPaAMLUMOHHbLIX 3HAHUN

PeecTpbl MOXXHO aHanM3MpoBaThb C CaMblX PasHbiX ToYek 3peHusi. C TOYKM 3peHust Npaea
peecTpbl MOXHO OXapakTepu3oBaTb Kak AekrnapaTuBHbIe v NpaBoycTaHaBNMBatoLme B
3aBVICMMOCTU OT CUCTEMbI, B pamMKax KOTOPOW OHU yupexaeHbl3t,

CornacHo geknapaTtnMBHOMY PEXMMY, KacaloLweMycsl TPaaUUMOHHBIX 3HAHUA, NpaBa Ha
TpaaMLUNOHHbIE 3HAHUNS HE BbITEKAIOT HM N3 KAKOro akTa NpaBUTENbCTBA, @ OCHOBLIBAOTCS Ha
NpeALecTBYOLWMX NpaBax, BKYasi yHacneaoBaHHbIe OT NPeAKoB, 00blYHbIE, NTNYHbIE
HeMMyLLLECTBEHHbIE NpaBa 1 NpaBa 4YernoBeka. B cnyyae ¢ geknapaTMBHbIMK peecTpamin, XoTs
perncTpaumsi U He BrMsieT Ha CyLLeCTBOBaHME Takux NpaB, OHa MOXET UCMONb30BaThCA
nateHToBedamun 4N aHanmsa U3BeCTHOro YPOBHS TEXHWUKM U ANS ocnapuBaHnS BblgaHHbIX
NMaTeHToB, B KOTOPbIX MPSIMO UITM KOCBEHHO UCMOSb30BaHbl TPaANLNOHHbIE 3HaHMs. Koraga
Takne peectpbl PYHKUNOHUPYIOT B 9NEKTPOHHOMN hopMe 1 AOCTYMHbl Yepe3 VIHTEpHET, BaXHO
co3gaTb MexaHu3Mm, obecne4ymBaoWmMn 4eNCTBUTENbHOCTb AaT BHECEHUSA 3annucen o
TPaAMLMOHHBIX 3HaHUAX ANA uenen npoBeaeHnst noncka no HoBM3He 1 n3obpeTaTenbCkoMy
YPOBHI0. TpeTbs (PyHKLUMSA, KOTOPYHO MOFYT BbINOSMHATE 9T PEECTPbl, COCTOUT B COOENCTBUMN
COBMECTHOMY MOSb30BaHMI0 BbIro4aMu Kak nonb3oBaTensiMun, Tak U noctaslukamm®2,

lMpaBoycTaHaBnuBatoLLMe peecTpbl ABASITCA YaCTbio NPABOBOrO pexuma, npecnenyoLero
Lenb npegocTaBneHns Npas Ha TpaauUMOHHbIE 3HaHWUS. B npaBoycTaHaBnuearowme peectpbl
BHOCSITCS 3anvCy O NpeJocTaBneHHbIX Bnagensuy TpaauuMOHHbIX 3HaHMI npaBax (a UMEHHO
NCKIMOYUTENBbHBIX MMYLLIECTBEHHbIX NpaBax) B Liensx obecneyeHns oxpaHbl 1 NPU3HaHUS ero
NWYHBIX HEUMYLLECTBEHHBIX, UMYLLIECTBEHHbIX U IOPUANYECKUX MHTEPECOB. BONbLIMHCTBO
TMNOBBIX NPaBOYCTaHABNBAIOLLMX PEECTPOB ABNATCA NyONMYHBLIMU NO CBOEMY XapakTepy,
yNpaBnsatoTCs HaUMOHaNbHbIM OPraHoM 1 OYHKLUMOHUPYIOT Ha OCHOBE 3aKOHa UIn
NOA3aKOHHOIO akTa, B KOTOPOM YeTKO onpeaenseTcs NopsagoK OCyLeCcTBNeHUs
AENCTBUTENLHOW perncTpaumm TpaguunoHHbIX 3HaHUA U ee orumanbHOro NPU3HaHMa mn
ofobpeHusa. B kavecTBe TakoBbIX OHM MOTYT BbI3blBaTb H60MbLUE MPOTUBOPEYNIA U CIIOXKHOCTEN
C TOYKW 3pEHMS UX MOCTPOEHUS, a TakkKe NopPoXaaTh ONpeaerieHHble KpUTuyeckue npobnemsl n
BOMPOCHI B NNaHe nepexoaa oT 3ambicria K npakTuke,

130 Cm. UNEP/CBD/WG-ABS/8/2, OTtueT 0 paboTe coBellaHnsa ['pynnbl TEXHUYECKMX SKCMEPTOB U FOPUCTOB MO
TPaaNUNOHHBIM 3HaHUAM, CBA3aHHBIM C reHEeTUYECKMMU pecypcamu, B KOHTEKCTE MeXOyHapoL4HOro pexmma
A0CTyna 1 COBMECTHOIO NOSb30BaHWs Bbirogamu.

131 Ponb peecTtpoB 1 6a3 gaHHbIX B 0OXpaHe TpaauUMOHHBIX 3HAaHMI: cpaBHUTENbHbIM aHann3. OtdyeT UNU-IAS,
sHBapb 2004 r., cTp. 32.

132 Tam xe.

133 Tam xe.
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MprMMepoM HaLMOHaNbHOIO 3aKoHOA4ATENbCTBA MOXET CNYXUTb cTaTbsa 16 3akoHa lepy

Ne 27811 «O egedeHuu pexxuma oxpaHbl KONNEKMUBHbIX 3HaHUU KOPEHHbIX Hapodos,
OCHOBaHHbIX Ha buorio2udecKkux pecypcax», Komopas enacum credyrowee: «[ulenu peecTpos
KONMMEKTUBHbIX 3HAHWU KOPEHHbIX HAPOAOB 3aKMNOYaKTCA, B 3aBUCUMOCTU OT KOHKPETHOTO
cny4as, B crnegyrowem: (a) coxpaHeHUn 1 cobepesxeHUn KONMMEeKTUBHBLIX 3HAHWUI KOPEHHbIX
HapoOOoB U UX nNpae Ha 3Tu 3HaHus; (b) npegoctaBneHun INDECOPI Takon nHdopmauun,
KOTOpas NO3BOMSET eMy OTCTanBaTb NHTEPECHI KOPEHHbIX HAPOA 0B, KacatoLMecs nx
KONMMEKTUBHBIX 3HaHUI» 24, Kpome Toro, B cTaTbe 15 npedycmaTpuBaeTcs, YTO «3anmcu o
KONMMNEKTUBHbIX 3HAHWUSIX KOPEHHbIX HAPOA0B MOryT BHOCUTBLCS B peecTpbl TPeX BUAOB:

(a) rocyaapcTBeHHbIN HaUMOHanNbHbIM PeecTp KOMMEKTUBHBLIX 3HAHUA KOPEHHbIX HAPOAOB;
(b) kKOHUOEHUMaNBHBIN HALWOHASbHBIN PEECTP KONMEKTUBHbLIX 3HAHWN KOPEHHbLIX HAPOAOB;
(c) MecTHble peecTpbl KOMNNEKTUBHbBIX 3HAHUN KOPEHHbIX Hapo4oBY.

Penytauus

CornacHo onpegenenuto lopuanyeckoro cnosapsa bnaka TepMuH «penytaums» o3HayaeT
yBa)KeHNe, KOTOPOE MCMbITbIBAOT MO OTHOLLEHMIO K KOMY-Nnbo apyrne nuua. MNoHsaTre
penyTauuy urypupyeT B KOHTEKCTE OXpaHbl NTMYHBLIX HEMMYLLEECTBEHHbIX NpaB aBTopa’®®. Ha
Bptoccenbckon KoHdepeHunn no nepecmMoTpy bepHckol KoHeeHyuu 0b oxpaHe
JiumepamypHbIX U Xy0oxecmaeeHHbIX rpousdsedeHut (1971 r.) npegnoyvteHne 6uino oT4aHo
TePMUHAM «4ECTb» M «penyTaumsay, KoTopble Obinn NpusHaHbl Kak 6onee 06bLEKTUBHbIE
MOHATUA, OTpaXKatoLLMe NMYHbIE UHTEPEChl aBTOPa, YEM «HEUMYLLECTBEHHbIE NHTEPECHI» NN
«HemaTtepuarnbHble UHTEpPEChI», ABnstoLmneca 6onee WNPOKUMM NOHATMAMKU. B cniyyae
HaHeceHus yulepba cywecTByeT pasnuumne mexay ywepbom ana penytaumm m ywepbom,
HaHECEHHbIM HEUMYLLIECTBEHHbIM UM HEMaTepMarnbHbIM MHTepecam aBTopa. OQHOro NULLb
HenpuATUS aBTOPOM MOCTYMNKa B OTHOLLEHUW ero Npon3BegeHnio He4OCTaToOuHO;
OCYLLeCTBIIEHHOE AENCTBMNE AOSMKHO Takke HeraTMBHO OTpasnTbCs Ha OLleHKe aBTopa B rrnasax
obLwecTBeHHOCTUSS,

CBsilWeHHbIN

TepMUH «CBALLEHHbINY OTHOCUTCS K «JII0O0MY BbIPAXKEHUIO TPAAMLMOHHBIX 3HAHUI, KOTOpPOEe
CUMBONM3NPYET PENUTMO3HbIE U OyXOBHbIE BEPOBAHUS, MPAKTUKY UMK o6blban Unv umeeT
OTHOLLEHME K HAM. OTOT TEPMUH UCMONb3YETCA ANsi NPOTMBOMNOCTaBEHNS OCKBEPHEHHOMY UMK
MUPCKOMY, KpanHUe NposiBIIeHMs1 KOTOPOro NpeAcTaBnsAoT coboint hopMbl KOMMEPYECKOW
aKCnnyaTaumm TpaguLMOHHbIX 3HaHUN» 137,

lNoHATME CBALLIEHHbIX TPAaaNLUNOHHbIX 3HaHNN OTHOCUTCS K TaKUM TpaanunoHHbIM 3HAHUAM,
KOTOpble BGVIpa}OT B cebs penurno3Hble N AyxXOBHbIE 3J1EMEHTbI, B YaCTHOCTU TOTEMbI,
cneunarsbHble LlepeMOHUN, CBALLEHHbIE 00BbEKTHI, CBALWLEHHble 3HAHNA, MONMUTBbI, NeCHoMNeHuns,
MCNOJTHEHUA N CBALLEHHbIE CMMBOIbI, @ TakKe K TakuM TpaanunMoHHbIM 3HAHUAM, KOTOpPbIE
CBA3aHbl CO CBALWLEHHbIMU BUOaMun paCTeHMVI, XNBOTHbIX, MUKpOOpraHm3moB, MnHepasosB, a
KpomMe TOoro, K CBALWEHHbIM MeCTaM. BO3MOXHOCTb UM HEBO3MOXXHOCTb OTHECEHUS
TPaaANUMNOHHbIX 3HaHNI K KaTteropmn ceBaeHHbIX 3aBUCUT OT TOro, MMEKoT JI OHU 3Ha4YeHune on4d
COOTBeTCTByI-OLLleI7I 0oOLLMHBI B KavecTBe cBsleHHbIX. MHorne TpaanunoHHbIEe 3HaHUA
ABNAKTCA CBALLEHHbIMU U HE NoABepraltoTcAa KoMmepunanmlauum no onpeneneHnto, oaHako
HEKOTOpble CBALLEHHbIE 0ObeKTbI U agocrtonpumMmedarteribHble MeCTa Nosfy4ardT KoMmmMmep4yeckoe

134 CraTbs 16 3akoHa Ne 27811 «O BBegeHMU pexunma oxpaHbl KONMMEKTUBHbBIX 3HAHWI KOPEHHbIX HapooB,
OCHOBaHHbIX Ha Buonornyeckmx pecypcax». TekcT 3akoHa NoMeLleH No agpecy:
https://www.wipo.int/wipolex/en/details.jsp?id=3420.

135 CraTbs 6bis BepHckon KoHBeHLmN.

136 Cwm. Cam PuketcoH n xeriH C. TuH30ypr, MexdyHapoOHOe agmopCKoe rnpaso U CMEXHbIE rpasa — 8 pamMKax
u 3a pamkamu bepHckoli KoHeeHyuu, Oxford, Vol. |., cTp. 606.

137 Oannane XK. XKepse, «[lyxoBHOE, HO HE MHTENNEKTYalnbHOE: OXpaHa CBSILLEHHbIX HEMaTepuarnbHbIX
TPaAMUMOHHBIX 3HaHUM», 11 Cardozo J. Int'l & Comp. L. 467, 469-490 (2003 r.).
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MCMNONb30BaHMe B Pasnu4YHbIX LENSX CaMUMU PENUTMO3HBIMWU, OCHOBaHHLIMU Ha BEPOBaHUSAX
U AYyXOBHbIMM 0BLLMHAMW NMUGO CTOPOHHUMU NMLAMM.

B Omueme BOUMC o muccusix no ycmaHosrneHuto ¢hakmos, Kacarowjuxcs uHmersnekmyarsnbHoU
cobcmeeHHocmu U mpaduyuOHHbIX 3HaHUUl, TOBOPUTCS O TOM, YTO HEKOTOpPLIE NPEgMETHbIE
obnacTtu, Takme Kak TpaguuWoHHbIe NyTU pelleHnst npobnemM n MeguuMHCKMe 3HaHUS, SBNSATCS
B3aMMOCBS3aHHbIMM Ha AYXOBHOM ypoBHE. B 4acTHOCTM, BO BCex cTpaHax 3anagHon Adpukm
CUMTaEeTCHa OYEHb BaXXHbIM, YTOObI hakTU4YECKOMyY NpMemMy TpaguLMOHHOIO nekapcTea
npeAlwecTsoBana peannsaums OyXOBHbIX aCNeKTOB LENUTENbCKOW NPaKTUKK, XOTA NPU3HAeTCs,
YTO TaKkme acnekTbl He BbIAEPKMBAKOT HAYYHOW KPUTUKN. B pamkax onpeneneHHbiXx cuctem
TPaAMLMOHHBIX 3HAHUI cyLlecTByeT yoexaeHune, 4To NoCneacTBms 4ENCTBUMA Ha
MaTepuanbHOM YPOBHE OOBACHATCS UK YNPaBNSAlTCS HA OCHOBaHMW HeMaTepuarnbHbIX
BEPOBaHUIA U KyNbTypHbIX koAoBE, B MNepy HeKoTopble «3HaHWUA NepeaaBanuncb 13 NoKoneHus
B MOKOMEHWs MOCPEeACTBOM HEKOel CBSILLEHHOW HenmncaHom «KHUMm» 3. BasoBble CBALLEHHbIE U
TalHble TPagMLUMOHHbIE 3HAHWSI NO-Pa3HOMY pacLEeHUBaKTCS KOPEHHBIMU N MECTHLIMU
o6LWwmnHamMK, n cnocobbl X XpaHeHUs, nepeaayn 1 3anucu Takke pasHaTCs.

B KOHTEKcTe nHTennekTyanbHoM cOBCTBEHHOCTM M 0cobeHHO aeaTenbHocTn MKITP MoXxHO
coenartb crnegyluwme 3aMmeYyaHms:

- ofHa u3 generaumim nonHTepecoBanach, OyayT nu npy 06Cy>KaeHUN OXpaHbl
MHTENNeKTyanbHoW COBCTBEHHOCTUN YYUTLIBATLCA CBALLIEHHbIE TPaAULIMOHHbIE 3HaHNAM,
B aTon cBs3u gpyras generaunsi 3aTpoHyna BONpoC B OTHOLLEHUWN TPEX aCNeKTOB: YTO
Takoe «TPaAMLMOHHBLIE», YTO TAKOE «3HaHMSI» M Ha YTO JO0IMKHA PacnpoCTPaHATLCS
oxpaHa? B yacTHOCTM, 0OQHOBPEMEHHO C MHEHUSMMW MO NOBOAY BKIHOYEHMS B
TpaguLUMOHHbIE 3HAHUSI YXOBHOW U PENUIMO3HON COCTaBNSAOLWEN BbiCKa3blBaNUCh
MHEHUS 0 TOM, YTO NoHATUEe T3 AOMKHO OrpaHNYMBaTLCA TEXHUYECKUMU 3HaHNAMMK,

- B 60MbLUMHCTBE CryyYyaeB CBSLLEHHbIE TPAaAULMOHHbIE 3HAHUSA UMK He ABNSOTCA
PaCKPbITbIMW, UM UX PACKPbITUE NPONCXOAMUT B ONpeaerieHHbIX KOHTEKCTax U YCNoBUSX B
OTHOLLUEHWUWN YNIEHOB KOPEHHbIX U MECTHbIX OOLLMH, XOTS NPU 0COBbIX YCNOBUSIX HEKOTOPLIE
3HaHWNS MOryT OblTb PACKPbITbI CTOPOHHMM YSleHaM KOPEHHbIX U MECTHbIX 00WwmnH. Kak
yKa3aHo Bbllle 1 B AOoKyMeHTe «OxpaHa TpaauuMOHHbIX 3HaHW: [NpoekT aHanusa
npobenos: nepecmoTpeHHbIn BapuaHT» (WIPO/GRTKF/IC/13/5(b) Rev.), HepackpbiTble
TPaAULMNOHHbIE 3HAHNSI MOTYT OXPaHATLCA B COOTBETCTBUMN C MEXOYHAPOAHbBIM
3aKoHOAaTeNbLCTBOM B 0611aCTV MHTENNEKTYanbHOM COGCTBEHHOCTM B Ka4ecTBe
HepackpbITon nHpopmauun. OgHaKo B OTHOLLEHUN 3HAHU, NPEeACTaBNAKLWNX ANs
OOLLUMHbBI AYXOBHYIO U KYNbTYPHYIO (HE KOMMEPYECKYHO) LLEHHOCTb, MOTYT AENCTBOBATb
ocobble MexaHU3MbI'42,

CoxpaHeHue (oxpaHa)
B KoHeeHyuu 06 oxpaHe HemamepuasibHO20 KyrbmypHo20 Hacredus (2003 r.) OpraHmsauum

Ob6beauHeHHbIX Hauwuin no Bonpocam obpasoBaHus, Haykn u kynstypbl (FOHECKO) «oxpaHa»
(coxpaHeHune) onpenensieTcs Kak «NpUHATUE Mep C Lienblo obecnevyeHmnst XXnM3HecnocobHoCTH

138 lN'ynta A., «Harpaga 3a TpaguunMoHHbIE 3HaHNSI 1 COBPEMEHHYHO TBOPYECKYHO AEATENbHOCTb PSA0BbLIX
rpaxpaH: ponb OXpaHbl MHTENNEKTyarbHON cOBCTBEHHOCTUY, XpaHUTCSt cpean maTtepuanoB CekpeTapuara.

139 Cwm. OtyeT BOUC 0 Myccrsax No yCTaHOBMEHMIO (DAKTOB, KacatoLLMXCSl UHTENIEKTYanbHON COBCTBEHHOCTHY 1
TPaAMUMOHHBIX 3HaHUM (1998-1999 rr.), 03arnaBneHHbIN «Hyxabl 1 YasgHUSA HOCUTENEN TPaaULNOHHBIX
3HaHWI B 00NaCTW MHTENEKTyanbHoN CO6CTBEHHOCTMY, CTP. 171, 4OCTYNHbIN Ha:
https://www.wipo.int/tk/en/tk/ffm/report/index.html.

140 3asBneHue generaumm Hoeon 3enanamm Ha ognHHaguaTon ceccnm Komuteta. CM. NPUHATBIN OTYET
oavHHaguarton ceccumn (WIPO/GRTKF/IC/11/15), nyHkT 220.

141 3asaBneHve generaunn AnoHuMn Ha oguHHaguaTon ceccun Kommteta. CM. NpUHATLIA OTYET OAMHHAALATON
ceccun (WIPO/GRTKF/IC/11/15), nyHKT 296.

142 «OxpaHa TpaguUMOHHbIX 3HaHWUI: [poekT aHanu3a NpobenoB: NepPecMOTPEHHbIN BapuaHT»
(WIPO/GRTKF/IC/13/5(b) Rev.), cTp. 23 npunoxenus |, ctp. 11 n 16 npunoxenus Il.
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HemaTepuanbHOro KynbTypHOro Hacneaus, BKroYyas ero naeHTudmkaLmo, LOKYMeHTMpoBaHue,
nccrnenoBaHve, CoxpaHeHue, 3aluTy, NonynspusaLunio, NoBbILLEHVE €ro PONnn, ero nepeaavy,
rmaBHbIM 06pa3oM C NOMOLLbIO hopMarnbHOro 1 HedpopMarnbHOro o6pasoBaHuns, a Takke
BO3POXAEHNE pPa3NNYHbIX acMeKToB Takoro Hacneamsi». OxpaHa OTHOCUTCS K MPUHATUIO Mep
NPEAOCTOPOXKHOCTM C LiENbIo 3aLUMTbl ONpeaeneHHON KyrnbTypHON NPaKTUKA U UAEW, KOTOpble
CYMTaKTCS LIEHHbIMW.

CoxpaHeHue B TallHe

«TalHbIM» SIBNAETCS TO, YTO COXPaHSIETCS HE M3BECTHLIM AN APYIUX MU pasaensieTcs NuLlb ¢
TeMm, Koro 3To kacaeTcs (onpeaeneHue topuandeckoro cnoeaps bnaka).

«CBslLLeHHble/TalHble» TPaaULMOHHbBIE 3HAHUS U BbIPaXKEHUS KyNbTypbl UMEIOT TaHoe Unu
CBSILLIEHHOE 3Ha4YeHne B COOTBETCTBUM C HOPMaMmM OBbIYHOIO NpaBa W NPaKTUKOW
TPaAVLUMOHHBIX BriagensLes®s.

MCTOYHUK reHeTUYECKUX pecypcoB

B cBoem npeanoxeHunn «eknapupoBaHme UCTOYHMKA reHeTUYeCKMX PecypcoB U
TpagMUMOHHLIX 3HAHUK B 3asiBKax Ha naTeHTb» generauns Lsenuapun npeanoxmna
noTpe6oBaTb OT NaTEHTHbIX 3asBUTENEN AEKNapupoBaTh «UCTOMHUK» FEHETUYECKUX PECYPCOB
1 TPaOULUMOHHBIX 3HaHMn. OHa 3asBuUNa, YTO «TEPMUH «UCTOYHUKY CrielyeT NoHUMaTb B CaMOM
LUMPOKOM CMbICIIE», TaK KaK «ZO0CTYM U COBMECTHOE MCMOMb30BaHNe BbIrO[ MOXET OXBaTbiBaTh
MHOXECTBO CyGbekToB. B nepByto ouyepenb Npu Aeknapauum UCTOYHKKA CriedyeT ykasaTb
cybbekTa, komneTeHTHoro: (1) npedocTaBnATb AOCTYN K reHeTUYeCcKMM pecypcam u/unm
TPaAULMOHHBLIM 3HaHUAM, UK (2) y4acTBOBaTb B COBMECTHOM MOJSIb30BaHWN Bbirogamu,
nony4YaembiMi OT UX UCTIONb30BaHNSA. B 3aBUCMMOCTU OT KOHKPETHBIX FTEHETUYECKUX PECYPCOB
UMY TPAAULMOHHBIX 3HAHWI, MOXHO CAenaTb pasnuune mexay: nepBUYHbIMU UCTOYHUKaMK,
BKMtoYas, B YacTHOCTW, [loroBapuBatoLnecs CTOPOHbI, MPEAOCTaBMNAoLME reHeTUYeckne
pecypcblt**, MHOrOCTOPOHHIO cucTemy MexayHapoaHoro aorosopa MpoaoBonNbLCTBEHHON U
CenbCKoXo3sancTBeHHOoM oprannsaumm (PAQO)®, kopeHHbIe U MeCTHble OBLLMHBLIY; 1
BTOPWUYHBIE UCTOYHUKK, BKIOYAs, B YaCTHOCTU, KOMMNEKLMM eX situ 1 HaydHylo nutepaTypy» 4.

Sui generis

B topuanyeckom crioBape briaka TepMuH «Sui generis» onpegensieTca crnegyowmm obpasom:
«[8 nepesolde ¢ TamuHCcKo20 — «8 ceoeM podex]. B cBoeM poae unum knacce; yHUKanbHbIA Unm
cBoeobpasHbIn. OTOT TEPMUH UCMONb3YeTCH B NpaBe MHTENNeKTyanbHOW COGCTBEHHOCTM ANs
0603HavYeHns pexnma, npeaHa3Ha4YeHHoro A8 OXpaHbl NpaB, KOTOPbIE BbIXOAAT 3@ PaMKu
TPaAMLMOHHbBIX AOKTPUH NaTeHTa, TOBApHOro 3Haka, aBTOPCKOro nNpasa M KOMMEPYECKON TalHbI.
Hanpumep, 6a3a gaHHbIX MOXET He OXpaHATbCS aBTOPCKMM NMPaBOM, ECNN ee coaepXaHme He
ABNSAETCS OPUTMHANbHbIM, OAHAKO OHA MOXET OXPaHATLCA CTaTyTHbIM NPaBOM Sui generis,
npegHasHa4YeHHbIM A45is 9Ton uenuny». Cuctema sui generis — 3To cuctema, cneumnanbHo
npeaHasHavyeHHasa aAng yaoBneTBOPEeHUs Hyxa 1 obecnevyeHns nHTepecoB B Kakom-nnbo
KOHKPETHOM obnactu. Ye CyLleCcTBYeT HECKOSIbKO NMPUMEPOB NpaB UHTENNEKTYanbHON
CcobCTBEHHOCTM SUi generis, Takux, Kak npasa pacTeEHNEBOAOB-CEMNEKLUNOHEPOB — OTPAXKEHHbIE B
Mexx0yHapodHOU KOH8EHUUU M0 oxpaHe Hosbix copmos pacmeHul (1991 r.) («KoHBeHuns
YMNOB») — n oxpaHaemble NpaBa MHTEMNNEKTyarnbHOM COOCTBEHHOCTWN HA UHTErpanbHbIe
MUKPOCXEMbI — OTpaxkeHHble B [Joeosope 06 uHmersnnekmyasnbHoU cobcmeeHHoCmMuU 8
OMHOWeHUU UHmezparbHbix Mukpocxem (1989 r.) («BawmnHrroHckun gorosop»). 3akoH
lManamel Ne 20 om 26 uroHs 2000 2. «O esedeHuu crieyuanbHO20 PexXuma OXpaHbi

143 TuUXoOKeaHCKMI pernoHanbHbIA TMNoBoK 3akoH oT 2002 roga 06 oxpaHe TpagULMOHHBLIX 3HAHUIA K
NposiBNEHWIN KyNbTypbl YacTb | (4).

144 Cwm. ctaTtbmn 15, 16 n 19 KBP.

145 Cwm. ctaTtbn 10-13 MAOMPCX.

146 Cm. ctatbio 8(j) KBP.

147 Cm. gokymeHT WIPO/GRTKF/IC/11/10.
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UHmMersnekmyarnbHol cobCmeeHHOCMU 8 OMHOWEHUU KOMIITeKMUBHbIX rpag KOPeHHbIX Hapodoes
Ha oxpaHy U 3awumy ux KyribmypHol camobbimHOCMU U mpaduyUoHHbIX 3HaHUU»,
npegcraensieT cobon pexum sui generis.

CBaKonMyHACKWN NPOTOKOSN 06 oxpaHe TPaAULMNOHHbIX 3HAHMWA U BblpaXeHun
cdonbknopa

B aBrycte 2010 r. Ha lnnnomaTtunyeckon KoHepeHunn, coctosBllenca B CBakonmyHae
(Hamnbus), rocygapctea — vneHbl AQpPMKaHCKON permoHarnbHOM opraHnsaumnm
nHTennektyansHon cobcreseHHocTn (APOWUC) npuHsanu npotokon. CornacHo nyHkTy 1 ctaTtbm 1
uenb atoro NpoTokona coCcTouT B criefytolem: «(a) oxpaHa Hocumesel mpadulUOHHbIX
3HaHuUl om mobbix HapyweHUl UXx rpas, npu3HaHHbIXx 8 Hacmosiwem [Npomokorne; u (b) oxpaHa
8blpaxkeHuli (hosibKIIopa om He3aKoOHHO20 MPUCBOEHUS, HENPasoMepPHO20 UCIMOb308aHUS U
He3aKoOHHOU 3Kcri/lyamauyuu eHe ux mpaduyuoHHO20 KOHmMekcmay. [poTokon BCTYNWM B CUITy
11 mas 2015 r., nocne TOro Kak wecTb rocygapcts — yneHoB APOUIC cganu Ha xpaHeHne cesoun
AOKYMEHTbI O paTtudukaLmm unm npucoeanHeHnu.

BbipaxeHusa B maTtepuanbHon dopme

BhlpaxeHue «B maTepuanbHoOn dopme» 03Ha4YaeT Takoe BbipaXkeHne, KOTopoe sIBNAeTCs
ocd3aeMbIM M YBUAEHHbBIM; AOCTYMHOE ANSA 0CA3aHUA; Takoe, KOTOPbIM MOXHO BrnageTb Unn
KOTOpPOE MOXHO peanu3oBaTb. OHO NPOTUBOMOSIOKHO «HEMATEPUANbHOMYY, T.€. TaKOMY,
KOTOpPOE He BOMIIOLLEHO B hn3NYECKyto hopMy, HE AABMSIETCA OCA3aeMbIM MW OLLYTUMbIM
(cornacHo onpeaeneHuto puandeckoro cnosaps bnaka).

BblpaxxeHusa B MaTepuanbHOn (hopMe — 3TO BbIpaXXeHUS, BONSIOLWEHHbIE B MaTepnansHOM
o06bekTe!*®. OHM He 06s3aTeNbLHO CBOAATCA K MaTepuanbHoM hopme, HO AOMKHbI BbITb
BOMMOLLEHbI B MOCTOSIHHOM MaTepuane, Hanpumep, B KamHe, Aepese, TeKCTUne, 30510Te 1 Npou.
BblpaxkeHus B MaTepuanbHOM (hopMe CUMTAOTCS OXpaHAEMbIMU BblpaXXeHnamMu onbKopa.
[MpuMepamMu anemMeHToB, COCTaBNSAOLLMX BbIpaXXeHns B MaTtepuanbHon hopme, SBS0TCA:

(&) npousBegeHnsa NCKYCCTBA, B YaCTHOCTU PUCYHKWN, KAPTUHbI, pe3Hble paboThl,
CKyNbMTYpPbl, M3OENNA U3 IMWHbI, TEPPAKOTbI, MO3auvKa, U3OeNs U3 Aepesa, U3aenus n3
MeTanna, loBenmpHble U3genusi, NneTeHble KOP3uHbl, BbILUMBKK, TEKCTUSb, KOBPbI,
KOCTIOMbI;

(b)  My3blkanbHblE UHCTPYMEHTI;
(c) apxuTekTypHble opMbIt*S.
TpagAVUMOHHBLIN KOHTEKCT

TepMUH «TpaaULMOHHBIN» 03HAYAET, YTO TPAAULMOHHbIE 3HAHWS UMW BbIPAXXEHUS KYNbTYpbl
€034atoTCsl B COOTBETCTBMM C NpaBuiamMu, npoueaypamm n obbldasMu onpeaeneHHom o6LWnHbI,
a He TO, YTO OHU ABMNATCA CTapbiMU. VHBIMU cnoBamu, npunaraTtensHoe «TpaauLMOHHbIN»
onpeaensieT MeTon Co3faHus TPaAMLMOHHBIX 3HAHWI UM BblpaXKeHWU KynbTypbl, a He camu
3HaHNA, TepMUH «TpaaULMOHHbINY 03HAYaET, YTO TPAAMLMOHHBIE 3HAHWUSI UMW BbIPAXEHUS
KyNbTYpbl KOPEHATCS B TPaAULMM UMM OCHOBLIBAKOTCSA Ha HeR, cnyxaT Ansa naeHTudukauum
KOPEHHOrO M TPaAMLMOHHOIO Hapoaa MU CBsi3aHbl C HUM, a Takke MOryT UCMONb30BaTbCs Ha

148 TunoBble NONOXEHMS ANA HAUMOHAamNbHBLIX 3aKOHOA4ATENLCTB 06 OXpaHe BbIpaXXeHU honbkriopa oT
HEe3aKOHHOrO UCMOMb30BaHNA 1 APYrnX HaHocAWwmX ywepb aencteun, 1982 r., yacts llI-

149 TunoBble NONOXEHMS ANA HALMOHAamNbHbBIX 3aKOHOA4ATENBLCTB 00 OXpaHe BbIpaXXeHuin honbkiopa oT

HEe3aKOHHOrO UCMOMb30BaHWSA U APYIUX HAHOCALWMX yepb aencTteuin, 1982 r., pasgen 2(iv).

HuHbo Mupec oe Kapeanbo, «/3 xvXnHbl LLAMaHa B NaTEHTHOE BEAOMCTBO: Aopora B cTagum

cTpouTenbcTBa», Bonpockl 6uopasHoobpasus 1 npaea, cTp. 244.
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NpakTUKe TPaaMUMOHHbIMK cnocobamn®®l. «TpaguLMOHHBIA KOHTEKCT» 0603HavaeT
NPYMEHeHME TPaAMLMOHHBIX 3HAHUI UMW TPAAULMOHHbLIX BblpaXKeHWii KynbTypbl B UX
COBCTBEHHbIX paMKax, ONpeaeneHHbIX NX XyOoXeCTBEHHbIM CoAepXKaHMeM Ha OCHOBE
HENpepbIBHOrO UCMOMNb30BaHNUA 06LWNHOW. [pMMEPOM 3TOro MOXET CYXKWUTb UCMOMb30oBaHNe
PUTYyanbHOro TaHua B ero TpaauUMOHHOM KOHTEKCTE, T.e. UCMONTHEHWEe YKa3aHHOro TaHua
dakTn4eckn B pamkax putyanals?,

Kak ykazaHo B JOKYMeEHTe «DNeMeHTbl CUCTEMbI SUi generis No oxpaHe TPagULMOHHbIX 3HAHWUINY
(WIPO/GRTKEF/IC/4/8), TpagNUNOHHbIE 3HAHUS ABNAKTCS «TPAAULMOHHBIMUY MO TOW MPUYUHE,
4TO B cnocobax nx co3gaHust OTpaKeHbl TpaauLMmn ooWKH. Mo3ToMy TEPMUH «TPaAULMOHHbIEY
He 0b6si3aTenbHO CBSA3aH C XapakTepoM 3HaHWUIN, OH CBsI3aH Co crnocobom, NoCcpeacTBOM
KOTOPOro 3TV 3HaHUA CO3[al0TCA, COXPAHATCA U pacnpocTpaHsaTca®,

TpaAULMOHHbIE BbipaXeHUsi KynbTypbl

TepMUHbI «TPaaULMOHHbIE BblPaXXEHUS KyTbTYpbl» U «BblpaXKeHUst oNbKriopay NCMosb3yTcs
BOWC B oTHOLLEHUM MaTepUanbHbIX U HeMaTepuarnbHbIX POPM, B KOTOPbLIX BblpaXkatoTcs,
nepegaroTcs UM BONMOLWATCA TPaaULNOHHbIE 3HAHNS U KynbTypa. [Mpumepbl 3TMX hopm
ABMAIOTCS TPaANLMOHHAA My3blKa, UCMOJTHEHUS!, NOBECTBOBAHMWS, HAMMEHOBAHMWS U CUMBOJbI,
N300paxXeHns N apxXUTeKTypHble OpMbl. TEPMUHBLI «TPAANLMOHHbBIE BbIPAXXEHUS KyNbTYpPbI» K
«BblpaxeHns onbkropa» ABNAKTCS B3anMO3aMeHAEMbIMU CUHOHMMaMM U MOTYT
MMEHOBATbLCS NPOCTO KaK « TPaANLNOHHBIE BbIPAXXEHUS KyIbTYpbl», 4acTo B hopme
cokpaweHumst « TBK». Mcnonb3oBaHne aTMX TEPMUHOB HE MpecreayeT uenu cosgatb
BrReyaTneHue, YTo cpeaun rocygapcTts — vneHos BOUC cywecTByeT cornacue no nosogy
onpaBaaHHOCTU UMK LienecoobpasHOCTX UCMONb30BAHUS 3TUX UM UHBIX TEPMUHOB, He
3aTparMBaeT U He OrpaHNYMBaET UCMONb30BaHUSA OPYIMX TEPMUHOB B pamMKax HaLMOHaNbHOro
U1 permoHanbHOro 3akoHogaTenbCcTBa.

TpaAMLIVIOHHbIe KynbTypbl

CornacHo onpegeneHunto puanyeckoro criosapst bnaka, ato Tpaguumm, KOTopble OTHOCATCA K
o6bl4asiM NPOLLMOro U MeToAaM UCMONb30BaHMS B MPOLUSIOM, OKa3blBaloLWMM BIUSHUE Ha
[esiTeNbHOCTb M NPaKTUKy B HACTOsILLLEM. 3akoHOOATENbCTBO B Chepe MHTENNEKTyanbHON
COGCTBEHHOCTM NPOBOAUT pasrpaHNYeHne Mexay TPaAMLMOHHON KynbTypor (KoTopasi MOXeT
onpeaenaTbCcs Kak TpaaMUMOHHAsA KynbTypa U oonbKIop B Y3KOM CMbICIE CroBa) U1
COBPEMEHHbLIMUN, BHOBb BO3HUKAIOLLMMU BbIPAXKEHUSIMU KYNbTYpbl, CO34aBaeMbIMU HblHE
XMBYLLIMMM NOKONEHUAMM B pamKax obLLecTBa, OCHOBaHHbIMW Ha paHee CyLLeCTBOBaBLLNX
TPaAMUMOHHOM KynbType M OONbKIope U KOPEHSALWUMAUCS B HUX®A,

TpaAMLIMOHHbIe npupoaooxpaHHbIe 3HaHMﬂ/Tpa,DML|VIOHHbIe JKonorn4yeckKkume 3HaHusA

MHCTUTYT KynbTypbl AeHe onpeaenseT «TPaauLMOHHbIe 3Kornormdeckmne 3HaHns» (TO3) kak
«COBOKYMHOCTb 3HaHWN 1 BepOBaHUK, NepefaBaeMblX MOCPEACTBOM YCTHOW Tpaauumnm n
nepBUYHbIX HabngeHnn. OHM BKNOYAKOT CMCTEMY Kraccudmkaumnm, KOMNIeKe 3MNMpuUYecKmx
HabnogeHnn 3a MECTHOWN OKpYXatoLwen cpegon n cuctemy camoynpasrieHns, KoTopas
perynupyeT nonb3oBaHne pecypcamMmu. OKONormyeckme acnekTbl TECHO CBA3aHbl C
coumnanbHbIMU U yXOBHBbIMU acrnekTamm cucteMbl 3HaHun. KonnyectBo u kadectso TO3 He
OAMHAKOBO Y pa3sHbIX YNEHOB 00LLMHbI U 3aBUCAT OT MX Nona, Bo3pacTa, CounarnbHOro
NOMOXeHMWS, YMCTBEHHbIX CMOCOBHOCTEN 1 Nnpodeccnn (OXOTHUK, OYXOBHbIV Nuaep, Uenutenb 1

151 CBOAHbBIV aHan13 NpaBoBOW OXpaHbl TPAAULMOHHBIX BbipaxeHun KynbTypbl, WIPO/GRTKF/IC/5/3, nyHkT 53.

152 TunoBble NONOXEHMS ANA HAUMOHAamNbHBLIX 3aKOHOA4ATENLCTB 006 OXpaHe BbIpaXXeHU honbkiopa oT
HEe3aKOHHOTO MUCMONb30BaHNSA U APYrx HaHoCcALMX yuiepb aencteun, 1982 r., yacTb lll. 42.

153 OneMeHTbl cucTeMbI SUi generis no oxpaHe TpagnumMoHHbIx 3HaHui (WIPO/GRTKF/IC/4/8), nyHKT 27.

154 CBOAHbIV aHanu3 NpaBoBOW OXpaHbl TPAANLMOHHbIX BblpaxkeHu KynbTypbl, WIPO/GRTKF/IC/5/3, nyHKT 54.
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T.0.). TO3, KOTOpbIEe YXOOST CBOUMU KOPHSAIMW B Aanekoe NpoLurioe, HOCAT KYMYNATUBHbIN 1
AVHaMUW4YHbIV XapaKTep, ONMPalTCs Ha OMbIT NPeALLECTBYOLNX MOKONEHUA U aaanTUpyTes K
NPOUCXOASALLUM B HAcTosILLiee BPEMS TEXHONMOMMYECKUM M CoLManbHO-9KOHOMUYECKUM
N3MEHEHUAM» 155,

TpaguuMOHHbIE IKOMNOrMYEeCcKne 3HaHUA Takke ONpeaensoTCs Kak «HaKONeHHass COBOKYMHOCTb
nepefarLmnxca U3 NOKONEHNS B NMOKONEHNE Yepes NOCPEACTBO KyNbTypbl 3HAHUA 1 BEPOBaHWUI
OTHOCUTENBHO CBSA3M XMBbIX CYLLECTB (BKMoYasa nogen) opyr ¢ ApyroM 1 C OKpyXatowen nx
cpepon. Kpome Toro, TO3 sBNAOTCSA CBOMCTBOM OBLLECTB C UICTOPUYECKON NPEEMCTBEHHOCTbIO
NPaKTUKM UCNOSIb30BaHNsSI PECYPCOB; B LIENIOM, 3TO HEMPOMBILLSIEHHbIE UM MEHEE Pa3BUTbIE B
TEXHWYECKOM OTHOLLUEHMM 06BLLLEeCTBa, MHOTME N3 KOTOPbIX ABNSAOTCA KOPEHHLIMU UK
nnemMeHHbIMU» %8,

TpaAWLUUNOHHLbIE 3HaHUA

Mpu3HaHHOro Ha MexayHapo4HOM YPOBHE onpeaeneHns TpaguunoHHbIX 3HaHun (T3) B
HacTosiLee BpeMS He CyLLEeCTBYET.

TepMUH «TpagULMOHHbIE 3HAHWUSI», UCMONb3YEeMbI ANs LWMPOKOro onucaHus 3Toro npegmMeTa,
06bIYHO BKMIOYAET UHTENIEKTYaNbHOE M HeMaTepuanbHoe KyrnbTypHOE Hacneaue, NpakTuky u
CUCTEMbI 3HaAHWUI TPAAMLMOHHBIX OOLLUH, B TOM YMCNE KOPEHHbIX N MECTHbIX OBOLLWH
(TPAAUUMOHHbIE 3HaHWS B 06LLEM CMbicre). MHbIMU crioBaMu, TpaguLMOHHbIE 3HaHUS B
LLUMPOKOM CMbICINE OXBaTbIBAIOT COAEPXKaHNE 3HAHUI KaK TaKOBbIX, a Takke TPaaNLMOHHbIX
BbIpaXKEHWUI KynbTypbl, B TOM YUCNE OTNUYUTENbHbIE NPU3HAKM U CUMBOSbI, CBSI3aHHbIE C
TPaANLMOHHBIMU 3HAHUSAMM.

TepMUH «TpaanLMOHHbIE 3HAHUSI», UCMOSb3YEMbI B 0GCYKAEHUSIX HA MeXAYyHapOaAHOM YpOBHE
B Y3KOM CMbICIe, OTHOCUTCS K 3HaHUSIM TaK TaKOBbIM, OCODEHHO K 3HAaHUSIM, CO3jaHHbIM B
pe3ynbTaTe MHTENNeKTyanbHOW OeATeNbHOCTY B TPaAULMOHHOM KOHTEKCTE, BKIIoYasi Hoy-xay,
NPaKTUKY, HaBbIKU U MHHOBAUMWN. TpaauLMOHHbIE 3HAHUSI MOTYT GblTb OGHapPYKeHbI BO
MHOXECTBE pa3HOOGpPa3HbIX KOHTEKCTOB, BKIOYAs CENbCKOXO3ANCTBEHHbIE 3HAHUSI, HayYHble
3HaHWSA, TEXHUYECKME 3HaHWS, SKONOrMYECKNe 3HaHUS, MeaULMHCKNE 3HaHWS, B TOM YMcne
3HaHMSA O COOTBETCTBYIOLLMX NIEKAapPCTBEHHbIX CPEACTBAX U MeauKaMeHTax, 3HaHWs!, CBA3aHHble
¢ GuopasHooGpasunem, u T.0.»*".

LUndposasa 6MbnuoTeka TpagMUMOHHbIX 3HAHUN

Lndposas Gubnuoteka TpaguumoHHbix 3HaHumn (LIBT3) sisnseTtcs HoBon uHuumaTtmeon Muguum,
LieNblo KOTOPOW COCTOUT B MPOTUBOAENCTBUN HE3AKOHHOMY MPUCBOEHUIO TPAAULMOHHbIX
MEANLMNHCKUX 3HaHMI cTpaHbl. B cosganumn LUBT3 no MHOUMCKMM cucTemam MeauumHbl
npuHMMana yv4actne MexaucumnnmHapHas rpynna B coctaBe 3KCnepToB Mo TPaauLMOHHON
MeguumnHe (aropBeaa, yHaHu, cuaaxa v hora), naTeHTHble 3KCnepThbl, aKkenepTbl No UT, yyeHble
n TexHnyeckne cneumanuctbl. lNMpoekt LIBT3 npeagycmatpuBaeT 4OKYMEHTUPOBaHUE
TPaAULMNOHHBIX 3HAHUIN, OTHOCALLNXCA K 0BLLECTBEHHOMY SOCTOSAHMIO N CYLLLECTBYIOLLNX B
dopme nuTepatypbl NoO apBeae, yHaHu, cuaaxe u nore, B LMpoBoM popmate Ha NsaTu
MeXOYyHapOoaHbIX A3blKaxX, KOTOPbIMU ABNAKTCA aHINIMACKUIA, HEMELKNIA, (ppaHLy3CKUN,

155 Cwm. Takke: Mapk I'. CTMBEHCOH, «/cnonb3oBaHWe UCKOHHbIX 3HaHWI B OLIEHKE BIIUSIHUS Ha OKpYXatoLLyto
cpeay», 49 ARCTIC 278 (1996 r.), cTp. 281.

156 dukpeT bepkell, « TpagMUUOHHbIE SKONOTMYECKNE 3HAHUS B NepcrnekTuee. TpaguuuoHHbIE SKONOrMYecKkmne
3HaHWA: KOHUenuuu n crnydan». MexayHapoaHas nporpaMmma B 0611acT TpaguLMOHHbBIX 3KONOTMYECKUX
3HaHWI U MexayHapoaHbI LEHTP No nccnegoBaHusam B obnactu passutus, Ottaea.

157 Cm. OTtyeT BOUC 0 muccusax no yctaHOBNEHUIO (hakTOB, KAaCarOLLMXCHA MHTENNEKTYannbHON COOCTBEHHOCTU U
TpaaMUMOHHbIX 3HaHUi (1998-1999 rr.), o3arnaBneHHbIN «HyXabl 1 YasHUSA HOCUTENen TpaguLMOHHbIX
3HaHW B 06nacTy MHTENNEKTyanbHON COBCTBEHHOCTUNY», CTP. 25, AOCTYNHbIN Ha:
https://www.wipo.int/publications/en/details.jsp?id=283&plang=EN.
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ANOHCKMI 1 ucnaHckmi. B LIBT3 cogepxutca nigopmaumnsa o TpaguuMoHHbIX 3HAHUSAX,
CYyLLIeCTBYIOLMNX B CTPaHe, Ha A3blkax U B oopmaTte, MOHATHbIX AN5 NaTEeHTHbIX 3KCNepToB
MeXayHapoAHbIX NaTteHTHbIX BegomMcts (MIB), 4To Heobxoamnmo anga npegoTepaLleHns
Bbl4a4M HE3aKOHHbIX NaTeHToB%S,

LIBT3 npecnenyet ABOsKytO Lefnb. Bo-nepebix, oHa cnocobCcTByeT NpeoTBpaLLEHMIO Bblgayn
naTeHToB Ha NPOAYKThI, KOTOPble CO34aHbl C UCMOMNb30BaHMEM TPAAULNOHHBIX 3HAHUI, HO Y
KOTOPbIX N300peTaTenbCKMn YPOBEHb ABMAETCA HU3KMM Unun Boobue oTcyTcTByeT. Bo-BTOpbIX,
OHa CIYXXUT HEKMM «MOCTUKOM» MeXAy COBPEMEHHOW HAYKOW U TPagULNOHHBIMU 3HAHUSIMU, U
Gnarogaps aTOMy MOXET UCNONb30BaTbLCA A5 CTUMYNMPOBaHNS YriybneHHbIX NccrnegoBaHnm,
HanpaBneHHbIX Ha CO3[aHne HOBbIX JIEKAapPCTBEHHbIX CPEACTB Ha OCHOBE UH(popMaLMm O
TpagauUMOHHbIX 3HaHuAX. LIBT3 npegHasHayeHa cnyxuTb « MOCTUKOM» Ha rnobanbHOM ypOBHe
MexXay APEBHUMU Criokamu (ABYCTULINSAMMN) HA CAHCKPUTE M NATEHTHbIM 3KCNEPTOM, MOCKOSIbKY
6asa gaHHbIX 6yaeT npegocTaBnATb MHPOPMAaLMIO O COBPEMEHHbIX, @ TaKKe MECTHbIX
Ha3BaHWSX Ha A3blke U B popmaTe, MOHATHBIX ANs NaTEeHTHbIX akcnepToB. [Mpeanonaraetcs,
YTO 3TO AaeT BO3MOXHOCTb CBECTU K MMHUMYMY HEeXBaTKy 3HaHUn 06 N3BECTHOM YpOBHE
TexHukn. Takasi 6a3a gaHHbIX OyaeT cogepkaTb 4OCTAaTOYHO AeTann3npoBaHHbIE
onpeeneHnsi, NPUHLUMMNbI U KOHUENUUW Ans Toro, YTobbl CBECTU K MUHUMYMY BEPOSATHOCTb
NaTeHTOBAHUS B KAYECTBE «M300peTeHN» He3HAUNTENbHbIX/HECYLLIECTBEHHBIX U3MEHEHNI®,

Knaccudmkauma pecypcoB TpagnUMOHHbIX 3HAHUI

Knaccudumkauusa pecypcoB TpaguumoHHbix 3HaHum (KPT3) aBnsetca HoBaTOpCKom
CTPYKTYPUPOBAHHOW KnacCUmKaLmMoHHOM CUCTEMON, KOTOpas npegHasHavyeHa assi CUCTEMHOro
YNOpsiAOYEHUS, PacnpoCTpaHEHNS N MOMCKA N KOTopas BKMNoYaeT OKomno 5 Teic. noarpynn
TpagMUMNOHHBIX 3HAHUKW B OTNKYME OT O4HOW rpynnbl B MexxayHapoaHOoM NaTeHTHON
knaccudmkaumm (MIMK)°, KPT3 6bina paspaboTaHa ons UHOUACKMX CUCTEM MEAULMHBI
(atopBena, yHaHu, cngaxa v nora). KPT3 nonydnna mexayHapogHoe npusHaHue, U oHa
npuesizaHa k MIMK. Mo Bcen BepossTHOCTH, OHa ByaeT cnocoOGCTBOBATL MOBLILLEHUIO YPOBHS
NHPOPMMPOBAHHOCTM O CUCTEMAaX TPAAULMOHHbLIX 3HaHU Bnarogapst NCNONb30BaHMIO
COBPEMEHHON CUCTEMbI PacnPOCTPaHEHUSs, @ UMEHHO MHOPMALMOHHBIX TEXHOMOMMIA, N B
yacTHocTn NHTepHeTa n Beb-TexHonornn. pegnonaraeTcs, YTO CTPYKTypa U CTeNEHb
aetanusaumm KPT3 BbI3OBYT MHTEPEC Yy TEX CTPaH, KOTOPLIE NpUararT YCUnus K
npegoTBpaLLEeHNIO Bblgayn HE3aKOHHbIX MATEHTOB HA HEOPUTMHAIbHbIE OTKPbLITUSA, CBA3AHHbIE C
cucTeMamm TpaauLMOHHBIX 3HaHMIEL,

TpaguuuoHHas meguuMHa

BO3 onpenenseT aTOT TEPMUH KaK «COBOKYMHOCTb 3HAHWIN, HABLIKOB U NMPaKTUYEeCKMX NPUEMOB,
OCHOBaHHbIX Ha TEOPUSAX, BEPOBAHUAX U OMNbITE, SABMAIOLLMXCA HEOTLEMITEMO YacTbio
PasnNMYHbIX KynbTyp, Oyab TO NOAAALMXCA OOGBACHEHUIO UMW HET, UCMOSNb3YEMbIX NS
noadepxaHusl 300pOBbs, a Takke AN NPoUNaKTUKL, ANArHOCTMKM, OBNErYeHns: Unu nevyeHms
dum3nYeCKMX 1 NCUxmMYecknx sabonesannin» 12, BOS3 Takke onpegenseT «TpaguLMOHHY0
MEAMUMHY» KaK «BKIOYAIOLLY0 pasfnnYHble NPpakTUYecKMe MeToabl, MOAXOAbI, 3HAHUS U
BEPOBaHUs B 06/1acTn BpayeBaHusi, BKINOYasa pacTUTENbHbIE, XXUBOTHbIE U/MNN OCHOBAHHbIE Ha
MUHeparnax riekapcTBeHHble CPeACcTBa, AYXOBHYHO Tepanuio, MaHyarbHble NpueMbl 1

158 C 6onee noapobHoON nHpopmaL e MOXHO O3HAaKOMUTLCS MO aapecy:
http://www.tkdl.res.in/tkdl/langdefault/common/Abouttkdl.asp?GL=Eng.

159 Ponb peecTtpoB 1 6a3 faHHbIX B OXpaHe TPaAMLUMOHHBIX 3HAHWI: CpaBHUTENbHbIM aHanu3. OtdyeT UNU-IAS
Report, sHBapb 2004 r., cTp. 18.

160 Tam xe.

161 C 6onee noapo6Ho MHOpMaLMein MOXHO 03HAaKOMUTLCS MO afpecy:
http://www.tkdl.res.in/tkdl/langdefault/common/TKRC.asp?GL=Eng.

162 O6wue pykoBogsLme npuHumnel BO3, kacaroLimnecs MeToankn NpoBEAEHNS UCCNEA0BaHNIA U OLEHKN
TpagmuuoHHon meguunHel (WHO/EDM/TRM/2000.1), cTp. 1.


http://www.tkdl.res.in/tkdl/langdefault/common/Abouttkdl.asp?GL=Eng
http://www.tkdl.res.in/tkdl/langdefault/common/TKRC.asp?GL=Eng
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YNpaXKHEHUs!, MPUMEHSIEMbIE pa3aenbHO UMK B coMeTaHUM ANs NoAaep)KaHus 340poBbs, a
TaKke AN NneYeHus, ANarHoCTUKN UM NPOUNaKTUKK 3a6onesaHniny 163,

MpousBeneHns U MIHHOBaUWUK, OCHOBaHHbIe Ha TpaaUUUAX

Tpagnumn npeacTaBnstoT cobon KynbTypHYH NPaKTUKY U MOEW, KOTOPbIe pacLeHMBaOTCS Kak
OTHOCSILLMECS K MPOLLNIOMY M KOTOPbIM OTBEAEH ONpeaeneHHbln ctatyc. TepMuH
«NpOM3BEAEHUsI U UHHOBaLUWM, OCHOBaHHbIE HA TPAAMLMAX» 03Ha4YaeT MHHOBaLWUK U
npou3BeaeHnsl, OCHOBaHHbIE Ha TPAAMLMOHHBIX 3HAHUSIX KaK MaKoa8bIX, HO pa3BUTbIe U
MOAEPHN3NPOBAHHbIE BHE TPaOULIMOHHOMO KOHTEKCTa®4, TpaguuMOHHbIe 3HAHUS Kak MaKoeble
03HaYaloT «CUCTEMbI 3HAHMI, MPOU3BEAEHUS] U MHHOBaLMW, KOTOPbIE, Kak NpaBuIo,
nepefarTcs U3 NOKOMEHMs1 B MOKOSNEHUE; KaK MPaBuUio, CYUTAOTCS OTHOCSLLMMUCS K KaKoMYy-
NMBO KOHKPETHOMY HapoAy U HacensiemMon UM TEPPUTOPUM; Kak NpaBumIo, paspabaTbiBaloTcs
6eCcCcMCTEeMHO 1 NMOCTOSAHHO Pa3BUBAIOTCA B OTBET HA U3MEHEHMWE BHELLHUX YCIOBUIA» 165,
NHHOBaUWW, OCHOBaHHbIE HA TPAAMUMSX, OTHOCATCS K TEM CryyYasiM, Koraa Tpaguums
BbICTYNaeT B Ka4eCTBe NCTOYHMKA MHHOBALWIA, OCYLLECTBISIEMbIX YleHaMV COOTBETCTBYHOLLEN
KyNbTYPHON OGLUMHbBI UMM CTOPOHHUMW NMLAMU; B 3TUX CNyYasix MHHOBaLMM MOTYT Takke
BbISIBNATb APYrMe BUAbl UCNONb30BaHNSA TpaauLmMn, KOTopble MOryT OblTb NpoaHanNM3MpoBaHbl B
KOHTEKCTE MHTenNnekTyanbHon cobctBeHHoCcTU®®. Bonee nogpo6HO TpaaMUMOHHbIE 3HAHKS
«KaK TakoBble» 1 Npon3BeaeHUs U MHHOBALMWN, OCHOBaHHbIE Ha TPaAULMOHHbLIX 3HAHUSAX,
paccMaTpuBaloTCs B JOKYMEHTe, o3arnaBreHHoOM « CIMCOK 1 KpaTKoe TEXHUYECKOoe NosICHEHME
pasnnyHbIX POPM, B KOTOPbIX MOXXHO HAWTU TPAAMLMOHHBLIE 3HAHUSI»
(WIPO/GRTKF/IC/17/INF/9)¢7,

KonBeHumna KOHECKO o mepax, HanpaBrneHHbIX Ha 3anpeLleHne u npeaynpexaeHue
He3aKOHHOro BBO3a, BbiBO3a M NepeAayun npaBa co6CTBEHHOCTU Ha KYJbTypPHbIle
LLeHHOCTH

B 1970 r. OpraHmsaumst O6begnHeHHbIX Hauun no Bonpocam o6pa3oBaHUs, Haykn U KyIbTypbl
(KOHECKO) npuHsina KoHBEHUMIO 5151 OXpaHbl KyfbTYPHbIX LEHHOCTEN, HaxoasaLWMXCs Ha
TepPPUTOPUMN rOCYAapCcTBa, OT OMACHOCTEN KpaXu, TalHbIX PACKOMOK M HE3aKOHHOIO BbIBO3a.
KoHBeHUuA BcTynunia B cuny B 1972 .

KoHBeHLUs 006s13bIBaeT CBOUX rocyaapcCrtB-y4aCTHMKOB OCYLLECTBIIATL MepPbI MO TPEeM OCHOBHbIM
HanpaBlieHNAM:

1- MNpeBeHTMBHbIE MEPLI: CO3[aHNe PeecTpoB LIEHHOCTEN, yYpexaeHue
CBUAETENbCTB Ha BbIBO3, OCYLLECTBIIEHNE KOHTPONS 3a TOProBriei, BBeAeHe
YrONOBHbIX Y aAMUHUCTPATMBHbIX CaHKLMIA, NpoBeaeHne obpasoBaTesibHbIX KaMnaHuii
nT.Ao.

2- MNonoxeHnsa 0 BO3BpaLLEeHMM: B COOTBETCTBUM C NyHKTOM (b) (ii) cTatbn 7
KoHBeHUUKN rocygapcTBa-y4acTHUKMN 0643y10TCsl N0 TpeboBaHUIO rocygapcTBa-vneHa
«MPOMCXOXOEHNSI» NPeANPMHMMATL COOTBETCTBYIOLLME WarK Ansi OGHapy>XeHUs n
BO3BpaLLeHuMs Ntobon NogobHON KynbTyPHOM LIEHHOCTW, BBE3EHHOW NOCHe BCTYNNEHUS
HacTosawen KoHBeHuuKn B cuny B 060MX 3aMHTEPECOBaHHbIX rocygapcTBax, npu
yCrnoBMK, OAHAKO, YTO rocyaapcTBo, obpaluatolleecs ¢ npocbObon, BeinnadYmsaeT
crnpaBeanuByo KoMneHcaunto 4o6pocoBeCTHOMY NOKynaTesnto Unm nuuy, KoTopoe
nMeeT AeNCTBUTENBHOE NPaBo Ha 3Ty UeHHoCTb. B ctatbe 13 KoHBeHUUn Takke
coaepXaTcs NONOXEHWs, KacaloLmMecsi BO3BPaLLEHMS LEHHOCTEN U COTPYAHMYECTBA,

163 Crtpaterns BO3 B o6nacTtu TpaguunoHHon meanumHbl Ha 2002-2005 rr., cTp. 7.

164 Cwm. ctaTtbn 10-13 MOMPMCX.

165 CM. nokymeHT BONC WIPO/GRTKF/IC/3/9.

166 CBOAHbIV aHanu3 NpaBoBOW OXpaHbl TPAaAULMOHHbIX BblpaxkeHu KynbTypbl, WIPO/GRTKF/IC/5/3, nyHKT 57.
167 Hannanb XXepee, «Cornawexne TPUMC. MpoekT n aHanua». M3g. 3-e, Sweet & Maxwell, cTp. 132.
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KOTOpPbl€ HOCAT ©onee KOCBEHHLIN Xapakrtep un O6yCJ'IOBJ'IeHbI BHYTPEHHUM
3aKoHO4aTesIbCTBOM.

3- Cucrtema MexayHapoaHOro COTpyAHUYECTBA: UAes YKPENneHus COTpyAHNYeCTBa
Cpeav rocyAapcTB-y4aCTHUKOB U MeXay HMU NPOoHU3bIBaeT cobor Bcto KOHBEHLMIO.
B cnyuvasix, korga KyrnbTypHOe Hacneaue nogBepraeTcsi onacHOCTU pasrpabneHus,
cTatbsl 9 npegycMaTpMBaeT BO3MOXHOCTb OCYLLECTBIIEHUS 6onee KOHKPETHbIX Mep, B
4aCTHOCTW, KOHTPOIS 32 BBO3OM U BbIBO3OM.

KonBeHumna KOHECKO 06 oxpaHe 1 noowpeHun pasHoobpasnsa ¢popM KynbTYpPHOro
CaMOBbIpaXXeHus

B 2005 r. OpraHmsaums O6beanHeHHbIX Hauun no Bonpocam o6pa3oBaHus, Haykn U KymnbTypbl
(KOHECKO) npuHsana KoHseHuyuto OHECKO 06 oxpaHe u noowpeHuu pasHoobpasusi ¢popm
KyJfIbmypHO20 caMOBbIPa)xeHusl, KoTopasi BcTynuna B cuny 18 mapta 2007 r.

Llenn KoHBeHUun nanoxeHbl B ctatbe 1: (a) oxpaHa v noollpeHne pasHoobpasusa bopm
KynbTypHOro camoBblpaxeHus; (b) cosgaHue ycnosumn ons pacugeTta n cBoboaHoro
B3aMMOAENCTBUSA PasfnmyHbIX KyNnbTyp Ha B3aUMOBbLIrO4HOW OCHOBE; (C) noolipeHue guanora
MeXxay KynbTypamu B Liensix obecneyeHns 6onee Wmpoknx n cbanaHCMpoBaHHbIX KYNbTYPHbIX
0o6MeHOB BO BCEM MMpE B MHTEpecax B3anMMOYBaXXeHUs KyNbTyp U KynbTypbl MUPa;

(d) noowpeHne MexXKyrnbTypHOro B3auMOLeNCTBUS B LeNAxX pasBuUTus B3aMONPOHUKHOBEHNS
KynbTyp B OyXe HaBeAeHWs MOCTOB Mexay Hapodamu; (e) nooLipeHne yBaXXeHus K
pa3Hoobpasnio hopM KynbTYPHOrO CaMOBBLIPAXEHWSI U NOBbILLIEHNE OCO3HaHUS LLeHHOCTN 3TOro
pa3Hoo6pa3nst Ha MECTHOM, HaUMOHaNbHOM U MexayHapogHom yposHsix; (f) nogTeBepxaeHve
Ba)XXHOCTM B3aMMOCBS3N MeXAY KyrnbTypon 1 pasButnemM ans Bcex cTpaH, B 0COBEHHOCTH
pasBMBalOLLMXCS, U NogAepXKKa AENCTBUIN, NpeanpuHUMaeMblX Ha HaALMOHANBLHOM U
MeXAQyHapO4HOM YPOBHSIX C LieNblo 06ecnevnTb Npu3HaHne nogiMHHON LLEHHOCTM 3TON
B3aMMOCBA3N; (g) npusHaHuMe ocoboro xapakrepa KyrnbTypHON OeATEeNbHOCTU U KYNbTYPHbIX
TOBapOB N YCNyr Kak Hocutenen camobbITHOCTU, LeHHOCTen 1 cmbicna; (h) nogTeepxaeHve
CyBEPEHHOTO NpaBa rocygapcTB Ha NOAAEPXKKY, NPUHATUE N OCYLLECTBMEHME NOMUTUKM U Mep,
KOTOPbIE OHM CYUTAIOT HaANeXalmMmMmn 4ns oxpaHbl U NooLWpPeHNs pasHoobpasmnsa opm
KyNbTYpPHOrO CaMOBbIpaXXeHUSA Ha cBoen Tepputopuu; [1] (i) ykpenneHue mexagyHapoaHoro
COTpyQHMYECTBA U CONMOAPHOCTM B AyXe NapTHEpPCTBa, B YACTHOCTU AN1s pacluMpeHmns
BO3MOXHOCTEWN pa3BMBalOLLMXCHA CTpaH B 06nacTn oxpaHbl U NooLwpeHnss MHoroobpasms opm
KyNbTYPHOIrO CaMOBbIPaXXEHUS.

KonBeHuusa FOHECKO 06 oxpaHe HemaTepuarnbHOro KyfnbTypHOro Hacnegus

KoHBeHuus 6bina npunsata Opranusaumen O6beanHeHHbIX Haumin no Bonpocam o6pasoBaHumg,
Haykun n kynbTypbl (KOHECKO) B 2003 r. 1 BcTynuna B cuny 20 anpena 2006 r. Lienu
KoHBEHLMN COCTOAT B OXpaHe HeMaTepmanbHOro KynbTypHOro Hacrneaums, obecnevyeHnm
YyBa)K€HUSA HEMaTepuanbHOro KynbTypHOro Hacneaus obLwmH, rpynn n oTAeNbHbIX L,
NOBbILLEHNE OCBEAOMIEHHOCTM OOLLECTBEHHOCTN O BaXXHOW PONN HEMaTepUanbHOro
KynbTypHOro Hacnegusa n obecnedyeHve ee B3aMMHOIo NPU3HaHWs, a Takke B NpedoCcTaBieHnn
MOMOLLM M COTPYAHMYECTBE Ha MEXOYHAapOOHOM YPOBHE.

HepnobpocoBecTHasi KOHKypeHUUs

B topuamnyeckom crioBape bnaka TepMnH «He406pOCOBECTHAsi KOHKYPEHUMSI» onpeaenseTcs
Kak «6ec4YecTHOe 1 MOLLEHHNYECKOe CONEPHNYECTBO B 061acTM TOProBM U KOMMEpPLIUK,
0CODOEHHO NpaKTUKa NPOABWMKEHMS HA PbIHOK CBOMX COOCTBEHHBLIX TOBApOB U NPOAYKTOB B
ylep6 npoaykTam 1 ToBapam Kako-nvMbo apyrov CTOPOHbI MOCPeACTBOM UMUTaLMK UMK
KOHTpadakuuy HasBaHus, bpeHaa, pasmepa, POpMbl UNU APYTUX OTNUYUTENBHBLIX MPU3HAKOB
N30enusa Unu ero YnakoBKu».
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CornacHo nyHkTy 2 ctaTtbh 10bis lNapuxxckol KOH8EHUUU M0 OXpaHe MPOMbIUIEHHOU
cobcmeeHHocmu (1883 r.) «akTom HegoOpPOCOBECTHOWM KOHKYPEHLIMN CHNTAETCS BCAKAN aKT
KOHKYPEHLMW, NPOTUBOPEYaLLNN YECTHLIM 0Obl4asM B MPOMbILLNIEHHbIX Y TOProBbIX Aenax».
Hanee B nyHkTe 3 cTtatbn 10bis roBoputcs, 4To «[B] YacTHOCTK, noanexar 3anpeTy: (i) Bce
JEeNcTBMSA, CnocobHble KaknmM Obl TO HM ObINTO CNOCOOOM Bbi3BaTb CMELLEHNE B OTHOLLEHUU
NpeanpuaATUs, NPOAYKTOB UMW NPOMbILUNIEHHON UM TOProBOW AEATENbHOCTU KOHKYPEHTA;
(ii) NnoxHble yTBEPXKAEHMS NPU OCYLLECTBNEHUN KOMMEPYECKOW AeATENbHOCTUN, CNOCOBHbIE
ANCKpeaUTMpoBaTh NpeanpuaTue, NPoAyKTbl UM NPOMBbILLIIEHHYIO U TOProBYHO
AEeATENbHOCTb KOHKYpeHTa; (iii) ykasaHus nnm yTBepXXaeHUs, NCNonb3oBaHNe KOTOPbIX Npu
OCYLLECTBIEHUN KOMMEPYECKON AEATENbHOCTU MOXET BBECTM 06LLLECTBEHHOCTb B
3abnyxgeHne OTHOCUTENbHO XapakTepa, cnocoba N3roToBNeHNsi, CBONCTB, MPUrogHOCTH K
NMPUMEHEHUIO NN KONMYeCcTBa TOBAPOBY.

Oeknapauus OpraHusaummn O6beanHeHHbIX Haumin o npaBax KOpeHHbIX HApoAoB

B 2007 r. l'eHepanbHasa Accambnest OpraHmsaumm O6beanHeHHbIX Hauun npunsana
Leknapauuro OpeaHusauuu Ob6beduHeHHbIX Hauyuli 0 npasax KopeHHbIX Hapodos.
[eknapauus Npu3sHaeT, YTO KOPEHHbIE HAPOAdbl MMEIOT PaBHbIE NpaBa YerioBeka Ha 3awmTy oT
KyNbTYPHON OUCKPUMUHALMW, K HanpaBrieHa Ha NOOLLPEHNE B3aMMHOIO YBaXXEHUS 1
rapMOHMYHbBIX OTHOLLEHWIN MEXAY KOPEHHbIMW Hapod4amMun 1 rocygapcTBamm.

B oTHOWEHWM TPaOUUNOHHBIX 3HAHUI, TPAAULMOHHBIX BbIPAXXEHUIN KyIbTypbl U rEHETUYECKNX
pecypcoB B NyHkTe 1 ctatbu 31 npegycMmaTpmBaeTcs creaytollee: «KOpeHHble Hapoabl UMeIoT
npaBo Ha COXpaHeHWe, KOHTPOSb, OXPaHy U pas3BUTUE CBOErO KyrbTYPHOro Hacneaus,
TPaAVLMOHHbBIX 3HAHUIN N TPAAMLMOHHBIX (POPM KyNbTYPHOIrO BbIPaXXEHUS, a TakkKe NposiBNEHN
NX HAY4YHbIX 3HAHWI, TEXHOMOMMIN N KyNbTYpbl, BKAOYas MOACKUE U reHeTUYeCKne pecypchl,
CemMeHa, NekapcTea, 3HaHUs CBONCTB dhayHbl U dhiopbl, TpagumLmMmM YCTHOro TBOPYECTBA,
nuTepaTypHble NPOU3BeAEeHUSA, PUCYHKU, CMOPT 1 TPaAULMOHHbIE UrPbl U M306pasnTernbHOe 1
NCNONHUTENbCKOE NCKYcCTBO. OHM MMEIOT TakKe NpaBO Ha COXPaHEHWE, KOHTPOIb, 3aWuTy U
pas3BUTME CBOEWN UHTENNEKTYanbHON COBCTBEHHOCTM Ha Takoe KynbTypHOE Hacneaue,
TPaAVLMOHHbIE 3HAHWS U TPaAULMNOHHBbIE (DOPMbI BbIpaXKeHWUS KynbTypbl». [anee B nyHKTe 2
crtatbu 31 roBopuTCs, 4TO “COBMECTHO C KOPEHHbIMWU Hapodamu rocyaapcTsa NpUHUMaroT
AENCTBEHHbIE MePbI B LIeNAX NPU3HAHUA U 3alUmThl OCYLLECTBEHMS 3TUX NpaB». B oTHowweHun
TpaauUMOHHON MeANLNHBI B cTaTbe 24 npegycMaTpmBaeTcs cnegytollee: «KOpeHHble Hapoabl
MMET NPaBo Ha CBOK TPAAULMOHHYIO MEANLMHY N Ha COXPaHeHNe CBOEn NPaKTUKK
BpayeBaHUs, BKMOYas COXpaHEHNE BaXXHENLLMX NEKAPCTBEHHbIX PACTEHWN, XXMBOTHbIX U
MUHEPanoB».

BceoObLwasn aeknapauus npaB YyenoBeka

Bceobuias geknapauus npaB YenoBeka SABMSIETCA KpaeyronbHbIM JOKYMEHTOM B obnactu
OopbObLI 3a NpaBa YenoBeka. [eknapauusi, coOcTaBrieHHasa NPeacTaBUTENSMU Pa3UYHbIX
NPaBOBbIX M KyJbTYPHbIX TPAAULMIA U3 BCEX PErMOHOB MMpa, Obina npoBo3rnalleHa
"eHepanbHon Accambneei OpraHnsauun ObbegmHeHHbIx Hauumi B MNapwke 10 gekabps
1948 r. B kauecTBe 00OLLEro cTaHaapTa BCeEX HAPOAOB U Hauun. B Hel Obinn Bnepeble
NpoBo3rnalleHbl OCHOBHbIE NpaBa YenoBeka, noanexaiine sceobLlen sawmuteos,

Ucnonb3oBaHue TpaaULMOHHBIX BbipaXeHUN KyNnbTypbl/TPaaULMOHHBIX 3HAHUIN
TpagnumMOHHbIE 3HAHUSA U BbIPAXEHUS KyNbTypbl MOTYT UCNOMb30BaTbLCH B Pa3fUYHbIX LiEnsx.

Ncnonb3oBaHne TpagnUMOHHBIX 3HAaHUIA UMK BbIPAXXEHWUI KyNbTYpbl OXBaTbiBAET KOMMEpPYECcKoe
MY NPOMBILLNIEHHOE UCMONb30BaHKe, 06bIYHOE MCNOoNb30BaHNe, 4OOPOCOBECTHOE

168 Cm. http://www.un.org/en/universal-declaration-human-rights/.
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ncnosib3oBaHme, gomMmallHee Ncnonb3oBaHUE N UCNOJIb3OBaHNE Tpa,D,MLLMOHHOVI mMegnuunHbl On4d
OXpaHbl 300POBbA, a Takke UCnoJib3oBaHMe B UCCIieaoBaTESIbCKUX U 06pa3OBaTeﬂbeIX uenax.

Kommepyeckoe ucrnosib3ogaHue

B topuamnyeckom criosape bnaka TepMUH «KOMMEPYECKOE MUCMONb30BaHME» OnpeaenseTcs Kak
«MCMOMb30BaHWE, KOTOPOE CBSI3aHO C OCYLLECTBIIEHMEM UMW Pa3BUTUEM AEATENBHOCTY,
npuHocaLlein goxond. «HekoMmepyeckoe MCnonb3oBaHME» OnpeaenaeTcs Kak «UCnonb3oBaHne
paav NMYHOro YAOBOMLCTBUSA UMW B NPeanpuHUMaTENbCKUX LiensiX, He CBA3aHHbIX C
nony4yeHMeM J0X04a UMm Bbirodbl, UMM MHOTO BO3HArpaXXOeHus»

ObbI4YHOE UCnoIb308aHUE

B TuxookeaHcKoM peauoHaribHOM murogom 3akoHe om 2002 2o0a 06 oxpaHe mpaldulUOHHbIX
3HaHUU U nposeieHul Kyrnbmypbl TEPMUH «0BbIMHOE UCMOSb30BaHNEY» ONPEOENAETCs Kak
«MCMONb30BaHNE TPAAMLMOHHBIX 3HAHUI Y BblpaXXEHUI KynbTypbl B COOTBETCTBMU C OObIYHBIM
NpaBoOM W NPaKTUKON TPaAULMOHHBLIX BNagenbLeBy.

TepMyH «HenpepbIBHOE 0ObIMHOE UCTMONb30BAHNEY XapaKTepU3yeT YCTONYMBOCTb U XKUBOMW
XapakTtep UCNosib3oBaHNs TPAAULMOHHBIX 3HAHUA /UKW TPaAULMOHHBIX BblpaXXeHWUI KynbTypbl
KOpPEHHbIMW 0OLLMHaMK B COOTBETCTBMM C UX OObIYHBIM NPABOM U MPaKTUKOWN.

LobpocosecmHoe ucrnoib308aHUE

MpuMeHUTENBHO K aBTOPCKOMY NpaBy B topuanyeckom cnosape bnaka TepmuH
«A06pPOCOBECTHOE MCNOMb30BaHNE» ONpeaenseTcs Kak «pasyMHOE U OrpaHnyYeHHoe
MCNonb30BaHMe NPOU3BEAEHNS, OXPaHSEMOro aBTOPCKUM npaBoM, 6e3 pa3pelueHus aBTopa, a
MMEHHO Takoe, KaK LUTUPOBAHME KHUM B KHKHOM 0B03pEeHUN U UCNonb30BaHWe ee YacTen
B Nnapoamun. [JobpocoBecTHOe MCNonb30BaHVe ABNSEeTCS CPEACTBOM 3aLUWThl NPOTUB
0OBUHEHWI B HAPYLLUEHWN MpaB C y4eTOM CriedyoLnx onpegeneHHbIX 3aKOHOM haKTOpOB:

(1) uenb 1 xapakTep UCMNoNb30BaHus, (2) xapakTep Npon3BeaeHNs, OXPaHAEMOro aBTOPCKUM
npasom, (3) macwTabbl NCNONb30BaHUS Npon3BeaeHns u (4) aKOHOMUYECKMEe NOCNeaCTBUSA
MCMONb30BaHUSAY.

LomawHee ucnonb3o8aHue U Uucrob3o8aHue 0ris oxpaHbl 300p08bs

B topnanyeckom cnoBape bnaka TepMUH «4OMaLLHWIA» ONPEAENSEeTCs Kak KOTHOCALLMICS K
AoMy nnu cembe; 6biToBony». B nyHkTe 1 [JoXnHCKOM Aeknapauumun, kacarwwlenca CornalieHms
TPUMNC n 0bwecTtBeHHOro 3apaBOOXpaHEHNS], NPU3HAETCA «Cepbe3HOCTb Npobrem B obnacTtu
3[,paBOOXPaHEHUS, C KOTOPbIMW CTanNKMBaeTCA MHOXECTBO pa3BMBatOLLMXCA N HAaUMEHee
pas3BUTbIX CTpaH, 0cobeHHO Tex Npobnem, koTopble anstTca crneactenem BUY/CNiAda,
Tybepkynesa, Manspumn n apyrux anngemMmyeckmx sabonesanui». [anee B nyHKTe 5(C)
OTMeYaeTCs crneayllee: «Kaxgoe rocygapCcTBO-YreH MMeeT NpaBo onpeaensiTb, YTO MMEHHO
npeactaenseT coboin HauMoHanbHas Ypes3BblHanHasi CUTyaums U gpyrme UCKNioYMTeNbHO
cepbesHble 06CTOATENLCTBA, MPU TOM NMOHMMAaHUK, YTO KPU3MCHbIE CUTyauun B obnactum
3[paBOOXpaHEHUs, B TOM Yncne cessaHHble ¢ BUY/CINOom, TyGepkynesom, manspuen
APYrMn anngemMuyeckumm 3abonesaHmsaMm, MOTyT NpeacTaBnsiTb CO60M HaLMOHaNbHY
YpEe3BbIYaANHYIO CUTYaLMIO UK OPYrMe UCKIIOYMTENBHO Cepbe3Hble 06CTOATENbLCTBAY.

Ucnonb3osaHue 8 uccriedogamesibckux U 0bpazosamesibHbIX Uersx

MpuMeHUTENbHO K NaTeHTaM B lopuanyeckom criosape bnaka TepMUH «CpeacTBO 3aluThl,

OCHOBAHHbIE Ha NMPUHLMNE UCMONb30BaHWS B SKCMEPUMEHTAaNbHbIX LIENsiX» Onpeaensercs kak
«CPEACTBO 3aLlUTbI NPOTUB OGBMHEHWIN B HAPYLLUEHUWN NAaTEHTHbLIX NpaB, UCMoNb3yeMoe Toraa,
KOrfa 3anaTeHTOBaHHOE M306peTeHre CO34aeTCsl U UCNONb3YEeTCH UCKMIOYUTENBHO B HAYYHbIX
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uensx. HecmoTpsi Ha To, YTO 3TO CPEACTBO 3aLUUTLI NO-NPEXHEMY NPU3HAETCS B KAYECTBE
TaKOBOrO, OHO TOSKYETCS B Y3KOM CMbICIIE U B HACTOsILLIEE BPEMSI MOXET NPUMEHSITBCSA TONbKO
B OTHOLLEHUW MUCCreaoBaHUiA, NPOBOAUMBIX B LLENSX NPOBEPKN (hOpMyIibl M300peTEHMS».

Cne,u,yeT OTMETUTb, YTO, XOTA NMpaBa MHTeﬂﬂeKTyaﬂbHOVI COBCTBEHHOCTU U ABNSAOTCS
NCKINIOYnNTENbHbIMU NMpaBaMn, B OTHOLLEHUN 3TUX UCKIMIOYUTENbHbIX NMpaB npeaycmMmaTtpuBaloTCA
onpeaeneHHble N3bATUA N OrpaHn4eHns. Hanpmmep, B obnactu naTeHToB B HALMOHANbHOM
3akKoHoAdaTeNnbCTBEe pAana CTpaH npegycMaTpmBaroTCA onpenefieHHble U3bATUA U OrpaHNYeHnad B
OTHOLUEHNN NCKINMIOYNTENBbHbIX NpaB, B YaCTHOCTU crneayrowmne:

a) nencTens, coBepLllaemMble B JIMYHbIX 1 HEKOMMEPYECKUX L ENAX;

b)  pelicTBuMSA, coBEpLUAEMbIE UCKITOYUTENBHO B 3KCNEPUMEHTANbHbIX UK
nccrnenoBaTenbCKUX LEnsiX.

MpumeHeHue

B ctatbe 2(c) Hazolicko2o nnpomokorsa peaynuposaHus docmyra K 2eHemu4yeckum pecypcam u
COBMECMHO20 UCr0/Ib308aHUsT Ha cripagednueoli U pasHOU OCHOBE 8b1200 OM UX MPUMEHEHUS
Kk KoHeeHUuu o buonoaudeckom pasHoobpasuu (2010 r.) npuBoguTca criegytollee
onpegeneHve: «NnpoBeaeHne nccnegoBaHnii  pa3paboTok reHeTU4YecKoro n/mnm
BUOTEXHONOIMYECKOro CoCTaBa reHeTUYECKNX PeCYpCoB, B TOM YMCE NYyTEM NPUMEHEHNs
OroTexHonornn, Kak oHa onpepgersneHa B cratbe 2 KoHBEHUMWY.

MHcTpymeHTapun BOUC npumeHUTEnNbHO K JOKYMEHTauumM B 0611acTy TpaguLmMOHHbIX
3HaHUM

[MporpammMbl JOKYMEHTUPOBAHUS MOTYT 3aTparmBaTb BONPOCHI MHTENNEKTyanbHon
COBCTBEHHOCTU NPUMEHUTENBHO K HOCUTENSIM TPaAMLMOHHbBIX 3HaHUN. B npouecce
AOKYMEHTMPOBAHMSA KpariHe BaXXHO BCECTOPOHHE YUYNTbIBaTb €ro NocrneacTsms Ans npas
nHTennektyanbHon cobcTBeHHocTU. NHcTpymeHTapuin BOUC npuMmeHnTenbHO K
AOKyMeHTaLumm B 0bnactv TpaguuMOHHbIX 3HAaHUIM NpeaHa3HavYeH ans ynpasneHus
NHTEeNNeKTyanbHOM COBCTBEHHOCTLIO B NpoLecce AOKYMEHTMPOBAHWS, @ TakKe UCMONb30BaHNS
3TOro npouecca B kadecTBe OTNPaBHOM TOYKM AN nepexoda Kk 6onee adhheKTMBHOMY C TOUKM
3peHnst NPUHOCUMOW NOMb3bl YNPaBeHNo TPaAULMOHHBIMU 3HAHUAMW B KQ4YeCTBE OOHOro 13
VHTENNeKTyarnbHbIX U KyNbTYpPHbLIX aKTUBOB OGLLMHBI®®,

UHcTpymeHTapuin BONC npyMeHUTENbHO K AOKYMEHTaLmMM B 06racTn TpaguLMOHHbIX 3HaHWI
crneumnanbHO NpedHasHa4YeH aAngd Ucnosib3oBaHMsl KOPEHHbIMW HAPO4AMWU N MECTHBIMM
obwmHamn. OH MOXET TakKe Oka3aTbCs NMOJNE3HbIM AN APYIUX JNL, U OPraHoB, TaKMX, Kak
rocyapcTBeHHble criyalumne segomctB VC, nuua, OTBETCTBEHHbIE 3a MPUHATUE NOSIUTUYECKNX
peLLeHNn, Hay4YHO-UCCneaoBaTeNbCKNE YUPEXOEHNSA U YUpEeXOeHUS KynbTypbl, peanuaytoLmue
NPOEKTbl AOKYMEHTUPOBAHWS.

Korga 3HaHMAa 3a40KyMEHTUPOBaHbI, AN NX OXpaHbl MOXHO 3a4eNcTBOBaTh Npasa
NHTEeNNeKTyanbHOM CO6CTBEHHOCTU 1 ApYyr1e NpaBoOBble MEXaHN3Mbl, OOHAKO YCNex MOXeT
ObITb 0b6ecneyeH TONbKO B TOM Cry4ae, ecrnv AOKYMEHTUpOBaHUe Npou3BeAeHO Haasexallumnm
obpasom. UHcTpymeHTapuin BOUC npumMeHuTenNbHO K AOKyMeHTaumm B obnacTtu
TPaAULMNOHHBIX 3HAHUIW NPU3BaH MOMOYb OLEHUTL BO3MOXHbIE BapuaHTbl YCTaHOBNEHNSA
OXpaHbl Ha OCHOBE MpaB MHTENNeKTyanbHOM COBCTBEHHOCTH, CNaHMPOBaTh U peanu3oBaTb
NpUMEHeHne NoaxXo40B U OCYLLECTBIEHNE CTpaTernin B 0bnactn MHTenneKkTyanbHom
COBCTBEHHOCTM Ha aTane AOKYMEHTMPOBAHUSA TPAAULMOHHBIX 3HAHUN.

169 WHcTpymeHTapuin BOVC npymeHNTENBHO K AOKYyMEHTaLMM B 06nacTu TpaanLMOHHbLIX 3HAHWIA AOCTYMNEH Mo
agpecy: https://www.wipo.int/publications/en/details.jsp?id=4235.
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Tunossblie nonoxeHnsa BOUC-FOHECKO ans HauuoHanbHbIX 3aKOHOAATENbLCTB 00 OXpaHe
BblpaXxeHu ¢honbKropa oT He3aKOHHOIo UCMNONb30BaHUA U APYrMX HAHOCALMUX yLuepo
OencTeBum

Ha coselwaHnn, opraHnsosaHHoM B 1982 r. npu cogencteumn OpraHmsaumm O6beguHEHHbIX
Hauwnin no Bonpocam obpasoBaHus, Hayku n KynbTypbl (KOHECKO) n BOUC, KomuteT
NpaBUTENbCTBEHHLIX 3KCNEPTOB NPUHAN Turnoskie nosioxXeHus. AT NOMNOoXeHUsa npeanonararT
Mogernb Sui generis oxpaHbl B 06nacTn MHTennekTyanbHOM COOCTBEHHOCTUN B OTHOLLEHNUN
TPaAULMNOHHBIX BbIpaXXeHN KyNbTypbl/BbipaXXeHni honbknopa, kKotopas nosiyynna 4oCTaTouHO
LUMPOKOE MUCMONb30oBaHWe rocygapctesamm — yneHamm BOUC.

Turiosble osoxeHuUs1 Npu3BaHbl obecneunTb 6anaHc Mexay OXpaHow BbipaXeHu oorbkriopa
OT 3110ynoTpebneHnit, ¢ 04HON CTOPOHbLI, U CBOGOAOM M NOOLLPEHMEM alNbHENLLErO PasBUTUS U
pacnpocTpaHeHust orbKnopa — ¢ ApYyron. B HMX yunTbiBaeTCs TOT GhakT, YTO BbIpaKeHUs
donNbKIopa COCTaBNAT XXMBOW OPraHNM3M 4YenoBevYeCKon KynbTypbl, U HeMNb3s AONYCTUTDb,
4YTOObl OH 3a40XHYICS B CIIULLIKOM TECHbIX PpaMKax OXpaHsbl.

B cooTtBeTCTBUM C TUMOBLIMU MOMTOXEHUSIMU TPAOULMNOHHBbIE BbipaXXEeHWUS KyIbTypbl/BblpaXXeHus
donbKnopa OXpaHATCS OT «HE3aKOHHOIO UCMONb30BaHMS U OPYrMX HAHOCALLMX yLiepo
pevcteuny. B 2000 1 2001 rr. BONC npoBena obcnenoBaHve onbiTa rocygapcts B obnactu
Mcnonb3oBaHMsa U peanusaumm Tunosbix NonoxeHnn. OT4eT onybnMKOBaH B Ka4yecTBe
aokymeHta BOUC WIPO/GRTKF/IC/3/10.

[KoHeL, npunoXxeHnst n 4oKymeHTa]



